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IMPACT  FEE  BYLAW  DECLARED  INVALID 


An  impact  fee  is  a  charge  levied  against  a  development 
in  order  to  provide  revenue  for  funding  capital 
improvements  necessitated  by  that  particular 
development.   Through  the  imposition  of  an  impact  fee, 
developers  finance  services  and  facilities  which  are 
traditionally  funded  out  of  local  government  tax 
collections. 

Throughout  the  country,  an  increasing  number  of  courts 
have  been  evaluating  the  concept  of  impact  fees.   There 
exists  a  two  step  procedure  in  evaluating  the  validity 
of  an  impact  fee  bylaw.   The  first  step  is  the 
classification  of  the  charge  as  either  a  fee  or  a  tax. 
The  second  step  is  to  determine  whether  the  fee  or  tax 
is  authorized  under  state  law.   A  court  will  pay  little 
attention  to  a  community's  label  of  a  charge  as  an 
impact  fee  in  determining  whether  the  charge  is  a  fee  or 
a  tax.   Instead,  it  will  look  to  the  municipal  intent  in 
enacting  the  bylaw  and  the  operative  effect  of  the  bylaw, 

A  tax  has  been  defined  as  "an  enforced  contribution  to 
provide  the  support  of  government."   United  States  v. 
Tax  Comm'n  of  Miss. ,  421  U.S.  599  (1975).   In 
Massachusetts,  a  community  may  not  levy,  assess  or 
collect  taxes  without  the  permission  of  the  General 
Court.   See  Article  II,  Section  7,  of  the  Amendments  to 
the  Massachusetts  Constitution. 


Donald  J.  Schmidt,  Editor 

100  Cambridge  Street,  Room  904 

Boston,  Massachusetts  02202 
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The  distinction  between  a  fee  and  a  tax  was  discussed  by  the  court 
in  Emerson  College  v.  Boston,  391  Mass.  415  (1984).   Emerson 
involved  a  required  payment  by  owners  of  certain  types  of 
buildings  in  Boston  that  consumed  a  disproportionate  share  of  the 
city's  firefighting  budget.   The  mandatory  payments  were  to 
compensate  the  city  for  the  cost  of  providing  augmented  fire 
service  availability.   The  court  concluded  that  the  imposed  charge 
by  the  city,  which  produced  revenue  for  allocation  to  general 
police  and  fire  services,  constituted  a  tax  to  defray  the  cost  of 
a  public  benefit  rather  than  a  fee  payable  for  a  benefit  limited 
to  the  owners  of  the  buildings.   In  deciding  Emerson,  the  court 
noted  that  fees  share  three  common  traits  that  distinguish  them 
from  taxes. 

1.  They  are  charged  in  exchange  for  a  particular 
government  service  which  benefits  the  party  paying 
the  fee  in  a  manner  not  shared  by  other  members  of 
society; 

2 .  They  are  paid  by  choice  in  that  the  party  paying  the 
fee  has  the  option  of  not  utilizing  the  governmental 
service  and  thereby  avoiding  the  charge;  and 

3.  They  are  collected  not  to  raise  revenues  but  to 
compensate  the  governmental  entity  providing  the 
service  for  its  expenses. 

There  have  been  instances  where  imposed  charges  have  been  upheld 
as  valid  fees.   In  Southview  Co-operative  Housing  Corp.  v.  Rent 
Control  Board  of  Cambridge,  396  Mass.  395  (1985),  the  court 
concluded  that  charges  assessed  against  landlords  by  the  Rent 
Control  Board  of  Cambridge  in  connection  with  petitions  for 
individual  rent  adjustments  were  valid  fees  which  were  authorized 
within  the  broad  grant  of  authority  given  the  Rent  Control  Board 
by  the  Legislature.   Also,  in  Commonwealth  v.  Caldwell,  25  Mass. 
App.  Ct .  91  (1987),  the  court  found  that  a  "mooring  and  slip  fee" 
assessed  to  boat  owners  by  a  city's  harbormaster  pursuant  to  a 
municipal  ordinance  was  a  valid  fee  and  not  a  tax.   In  both  cases 
the  court  determined  that  the  service  provided  was  primarily  for 
the  benefit  of  the  parties  required  to  pay  the  fee,  the  fee  was 
voluntary  in  that  it  was  only  imposed  on  those  who  chose  to 
utilize  a  particular  government  service,  and  the  revenues  raised 
directly  compensated  the  government  for  the  cost  of  providing  the 
service . 

Recently,  in  Northeast  Builders  Association  of  Massachusetts  and 
Gerald  Lussier  v.  Town  of  Dracut,  the  Middlesex  Superior  court 
held  that  an  impact  fee  bylaw  adopted  by  the  town  of  Dracut  was 
invalid.   Not  only  is  the  Dracut  decision  interesting  but  it  is 
also  the  first  case  we  are  aware  of  where  a  Massachusetts  Court 
has  looked  at  impact  fees. 
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The  town  of  Dracut  adopted  an  impact  fee  bylaw.   Under  the  bylaw, 
each  unit  of  new  construction  was  assesed  an  impact  fee  of  $2,000 
All  charges  assessed  under  the  bylaw  had  to  be  paid  to  the  Town 
Collector  before  a  building  permit  could  be  issued.   All  monies 
collected  from  the  impact  fees  were  deposited  by  the  Town 
Treasurer  directly  into  the  stabilization  fund. 

Gerald  Lussier  was  denied  ten  building  permits  because  he  had  not 
paid  $20,000  in  impact  fees.   The  Northeast  Builders  Association 
also  claimed  that  other  members  of  its  association  had  been 
harmed  by  the  bylaw. 


NORTHEAST  BUILDERS  ASSOCIATION  OF  MASSACHUSETTS  AND 
GERALD  J.  LUSSIER  V.  TOWN  OF  DRACUT 


Middlesex  Superior  Court  No.  87-6222,  Dec.  15,  1987. 

Excerpts: 

Nixon,  J.  .  .  . 

The  parties  to  this  action  do  not  dispute  any  material 
fact.   The  parties  agree  that  the  Impact  Fee  by-law 
adopted  by  the  town  assesses  a  fee  for  each  unit  of  new 
construction.   The  parties  also  agree  that  the  monies 
collected  from  the  Impact  Fee  by-law  are  deposited  into 
the  town's  stabilization  fund,  which  is  a  general 
revenue  fund. 

The  parties  merely  disagree  as  to  whether  or  not  "Impact 
Fee"  is  a  fee  or  a  tax.   If  it  is  a  tax,  it  is 
unconstitutional  under  the  Amendments  to  the 
Massachusetts  Constitution,  ...  a  city  or  town  does 
not  have  the  power  to  levy,  assess  and  collect  taxes 
absent  legislative  approval. 

Plaintiffs  contend  that  the  Impact  Fee  required  by  the 
by-law  is  a  tax  and  not  a  fee  and  therefore  violates 
.  .  .  the  Massachusetts  Constitution  and  is  invalid.   At 
present  no  legislative  enactment  grants  the  town  the 
power  to  collect  impact  fees  for  new  construction. 
Legislation  which  would  allow  cities  and  towns  to  assess 
certain  kinds  of  impact  fees  on  developers  is  under 
consideration  by  the  General  Court  (House  Bills  787, 
1016  and  1017).   However  such  legislation  has  not  yet 
been  adopted. 

The  Court  concludes  that  the  Town  of  Dracut' s  "Impact 
Fee"  is  a  tax.   Therefore,  the  by-law  is 
unconstitutional  and  invalid. 
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In  reviewing  the  by-law,  the  court  must  treat  with 
deference  the  classification  of  the  charge  as  a  fee. 
Emerson  College  v.   Boston,  391  Mass.  415,  424  (1984) 
and  cases  cited.   "Ultimately,  however,  the  nature  of  a 
monetary  exaction  'must  be  determined  by  its  operation 
rather  than  its  specifically  descriptive  phrase1". 


In  Emerson  College  v.  Boston,  391  Mass.  415,  supra,  the 
court  held  that  a  "fee  for  augmented  fire  services"  was 
in  reality  a  tax,  and  invalidated  the  City's  Ordinance. 
The  Court  discussed  the  differences  between  fees  and 
taxes  and  listed  three  criteria  for  distinguishing  fees 
from  taxes.   Fees  are  "charged  in  exchange  for  a 
particular  governmental  service  which  benefits  the  party 
paying  the  fee  in  a  manner  'not  shared  by  other  members 
of  society';  .  .  .  they  are  paid  by  choice,  in  that  the 
party  paying  the  fee  has  the  option  of  not  utilizing  the 
govevnmental  service  and  thereby  avoiding  the  charge, 
.  .  .  and  the  charges  are  collected  not  to  raise 
revenues  but  to  compensate  the  governmental  entity 
providing  the  services  for  its  expenses."  ... 

"Fees,  unlike  taxes,  only  cover  the  agency's  reasonably 
anticipated  costs  of  providing  the  services  for  which 
the  fees  are  charged".   ...  In  the  present  case,  the 
"Impact  Fee"  is  not  based  upon  the  costs  of  issuing  a 
building  permit. 

The  Impact  Fee  was  not  charged  in  exchange  for  a 
particular  governmental  service.   It  is  not  a  charge 
based  upon  the  governmental  service  of  issuing  a 
building  permit.   Rather,  the  fee  is  assessed  according 
to  the  use  of  a  building  and  its'  size.   Thus,  the  fee 
operates  as  a  tax  based  upon  the  use  and  size  of  any  new 
construction.   Moreover,  the  fee  is  charged  in  exchange 
for  general  services  provided  by  the  Stabilization  Fund. 

In  addition,  the  Plaintiffs  in  this  action  have  a 
limited  "choice".   If  they  do  not  pay  the  Impact  Fees 
they  cannot  engage  in  their  occupation  and  cannot 
develop  any  property.   Thus,  the  Impact  Fee  acts  as  a 
mandatory  charge  on  all  new  construction. 

The  Services  provided  by  the  impact  fee  do  not  benefit 
the  builder  or  developer  paying  the  fee  "in  a  manner  not 
shared  by  other  members  of  society".   .  .  .  The  fees  are 
deposited  into  the  Town  Stabilization  Fund.   The 
Stabilization  Fund  is  a  general  revenue  fund  which 
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benefits  all  citizens  of  the  town.   The  fees  will 
provide  services  which  accrue  to  the  public  at  large. 
Thus,  the  fee  is  collected  to  raise  revenues,  and  not  to 
provide  compensation  to  a  governmental  agency  for  its 
services.   The  impact  fee  is  a  tax,  i.e.,  "an  enforced 
contribution  to  provide  for  the  support  of  government." 

•    •    •      • 

In  conclusion,  under  the  criteria  established  in  Emerson 
College  v.  Boston,  391  Mass.  415,  supra,  the  "Impact 
Fee"  in  question  here  has  the  characteristics  of  a  tax 
rather  than  a  fee.  For  this  reason,  the  court  declares 
the  "Impact  Fee"  by-law  invalid. 


The  Dracut  decision  is  a  good  case  as  it  indicates  the  problems  of 
enacting  an  impact  fee  bylaw  which  will  withstand  judicial 
scrutinity.   Assuming  that  a  Massachusetts  court  were  to  find 
that  monies  extracted  from  a  landowner,  under  the  authority  of  a 
carefully  drafted  impact  fee  bylaw,  was  a  fee  and  not  a  tax,  the 
second  step  would  be  to  determine  whether  such  a  fee  is  authorized 
under  state  law.   This  aspect  of  the  impact  fee  issue  was  not 
considered  in  the  Dracut  decision. 

Fees  imposed  by  a  governmental  entity  tend  to  fall  into  one  of  two 
principal  categories: 

1.  User  fees  which  are  based  on  the  rights  of  the 
entity  as  proprietor  of  the  instrumentalities  used; 
or 

2.  Regulatory  fees  which  are  founded  on  the  police 
power  to  regulate  particular  businesses  or 
activities. 

An  impact  fee  would  most  likely  not  be  categorized  as  a  user  fee 
as  user  fees  are  based  on  municipal  ownership  of  facilities  used 
to  provide  services  like  water  or  sewer  lines.   An  impact  fee 
could  be  classified  as  a  regulatory  fee  provided  the  fee  was  based 
on  an  authorized  exercise  of  the  municipal  police  power  to 
regulate  development.   There  must  exist  a  general  or  specific 
statutory  authority.   Impact  fees  might  be  considered  allowable  in 
connection  with  a  community's  authority  to  regulate  land  use.   For 
example,  required  dedications,  which  serve  a  similar  purpose  as 
impact  fees,  are  an  acknowledged  land  use  regulation. 
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The  Subdivision  Control  Law  authorizes  communities  to  regulate 
subdivisions.   The  Subdivision  Control  Law  is  a  comprehensive 
statutory  scheme  which  precludes  any  local  action  which  would 
impair  the  operation  of  the  statute.   Constanza  &  Bertolino, 
Inc.  v.  Planning  Board  of  North  Reading ,  360  Mass.  677  (1971);  Del 
Duca  v.  Town  Administrator  of  Methuen,  366  Mass.  1  (1975).   The 
Subdivision  Control  Law  must  serve  at  least  an  implied  authority 
since  there  exists  no  expressed  authority  allowing  impact  fees. 
The  Subdivision  Control  Law  prohibits  mandatory  dedications. 
Without  that  power,  it  is  hard  to  presume  that  there  exists 
implied  authority  to  enact  impact  fees. 

Chapter  40A,  MGL,  authorizes  communities  to  enact  zoning  bylaws  or 
or  ordinances  to  regulate  the  use  of  land,  buildings  and 
structures.   There  exists  no  expressed  authorization  in  the  Zoning 
Act  for  the  imposition  of  impact  fees.   There  may  be  implied  power 
for  a  community  to  require  impact  fees  as  part  of  a  special  permit 
review  especially  when  considering  a  density  bonus  for  a 
particular  project.   However,  even  this  implied  power  remains 
susceptible  to  legal  challenge.   Middlesex  &  Boston  Street  Railway 
v.  Board  of  Alderman,  371  Mass.  849  (1977). 

The  obvious  answer  to  the  impact  fee  question  is  for  the  General 
Court  to  enact  legislation  expressly  authorizing  the  imposition  of 
impact  fees.   An  example  of  legislation  whereby  the  General  Court 
has  authorized  government  to  assess  charges  can  be  found  in 
Chapter  15  of  the  Acts  of  1988  which  allows  the  Department  of 
Public  Works  to  pass  on  the  cost  of  certain  highway  improvements. 
Without  specific  legislation,  there  are  many  hurdles  to  overcome 
in  order  for  an  impact  fee  bylaw  to  withstand  a  court  challenge. 


ON  THE  LIGHT  SIDE 

The  following  short  story  was  submitted  by  readers  of  the  Land  Use 
Manager.   Required  reading  for  all  potential  zoning  enforcement 
officers . 
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THE  NONCONFORMING  USE  THAT  WOULDN'T  DIE 

by 
Stephen  King 

Nancy  had  an  uneasy  feeling  as  she  walked  through  the  neighborhood 
of  apparent  single-family  detached  dwellings.   Something  didn't 
feel  right.   Years  of  experience  with  zoning  violators  had  given 
her  a  sixth  sense  about  these  things.   She  couldn't  put  her  finger 
on  it,  but  she  knew  something  was  wrong — very  wrong. 

It  appeared  to  be  a  very  ordinary  R-40  District.   But  Nancy  had  no 
illusions  about  what  sort  of  people  live  in  places  like  this.   She 
knew  that  junk  cars  and  illegal  home  occupations  can  crop  up 
anywhere.   And  there  was  something  evil  here.   She  could  feel 
it. 

She  pulled  out  her  tape  and  checked  a  few  setbacks.   They  were 
okay.   She  wandered  on  down  the  street  past  ranch-style  homes 
with  neatly-mowed  lawns.   What  was  it  that  was  making  her  flesh 
crawl?  Goats  in  a  backyard?  A  tool  shed  constructed  without  a 
building  permit? 

A  strange  Symbol  chalked  on  the  sidewalk  caught  her  eye.   She 
stopped  to  look.   It  seemed  vaguely  familiar;  she  wondered  what 
exactly  .  .  .  and  then  suddenly  she  knew!   It  was  a  Greek  letter! 
Fraternities!  That  was  it;  the  whole  neighborhood  was  riddled  with 
illegal  fraternities,  a  noxious  use  that  belonged  in  multi-family 
and  required  a  special  permit. 

Nancy  knew  she  couldn't  handle  this  alone.   She  turned  back  toward 
where  she  had  parked  the  car.   But  suddenly  the  street  was  blocked 
by  three  husky  young  men  rolling  a  beer  keg.   It's  a  coincidence, 
she  thought.   They  can't  have  spotted  me  yet. 

Trying  not  to  panic,  she  turned  down  a  side  street.   She  made  it 
almost  halfway  down  the  block  before  a  gang  of  fraternity  brothers 
poured  out  of  an  innocent-looking  brown  house,  shouting  "PARTY! 
PARTY!  PARTY!"  Whirling  in  desperation,  Nancy  ran  back  to  the  main 
street,  but  there  were  now  hundreds  of  men  gathered  around  the 
beer  keg.   Empty  plastic  cups  covered  the  ground,  and  satanic  rock 
music  split  the  air. 

Nancy  was  trapped.  She  clutched  her  zoning  bylaw  in  both  hands 
and  thrust  it  in  front  of  her,  hoping  it  still  retained  enough 
power  to  ward  off  the  oncoming  horde  of  fraternal  evil,  but  it  was 
too  late.   Already  she  could  feel  cold  beer  being  forced  down  her 
throat  .  .  . 
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REQUESTS  FOR  ZONING  ENFORCEMENT 


The  Zoning  Act  contains  an  administrative  appeal 
process  for  the  enforcement  of  zoning  ordinances  and 
bylaws.   The  first  paragraph  of  Chapter  40Af  Section 
7  MGL  provides  a  formal  procedure  by  which  aggrieved 
persons  seeking  enforcement  of  the  local  zoning 
ordinance  or  bylaw  against  alleged  violators  can  file 
a  written  request  for  enforcement  and  receive  formal 
action  on  such  request  from  the  Zoning  Enforcement 
Officer.   The  second  paragraph  of  Section  7 
establishes  a  six  year  statute  of  limitations  for 
actions  seeking  to  remedy  zoning  violations  arising 
out  of  alleged  unlawful  activities  conducted  pursuant 
to  an  original  building  permit.   Section  7  provides 
as  follows: 


.  .  .  If  the  o 
enforcement  of 
is  requested  in 
or  by-laws  agai 
violation  of  th 
declines  to  act 
party  requestin 
refusal  to  act, 
fourteen  days  o 


fficer  or  board  charged  with 
zoning  ordinances  or  by-laws 

writing  to  enforce  such  ordinances 
nst  any  person  allegedly  in 
e  same  and  such  officer  or  board 
,  he  shall  notify,  in  writing,  the 
g  such  enforcement  of  any  action  or 

and  the  reasons  therefore,  within 
f  receipt  of  such  request. 


.  .  .  if  real  property  has  been  improved  and  used 
in  accordance  with  the  terms  of  the  original 
building  permit  issued  by  a  person  duly  authorized 
to  issue  such  permits,  no  action,  criminal  or 
civil,  the  effect  or  purpose  of  which  is  to  compel 
the  abandonment,  limitation  or  modification  of  the 
use  allowed  by  said  permit  or  the  removal, 
alteration  or  relocation  of  any  structure  erected 
in  reliance  upon  said  permit  by  reason  of  any 
alleged  violation  ...  of  any  ordinance  or  by-law. 
shall  be  maintained,  unless  such  action,  suit  or 
proceeding  is  commenced  .  .  .  within  six  years  next 
after  the  commencement  of  the  alleged  violation  .  . 
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Section  8  of  the  Zoninng  Act  provides  an  administrative  review 
of  actions  of  the  local  Zoning  Enforcement  Officer  by  conferring 
the  right  to  appeal  upon  any  person  aggrieved  by  reason  of  his 
inability  to  obtain  enforcement  action  or  by  any  person 
aggrieved  by  a  decision  of  the  Building  Inspector  or  Zoning 
Enforcement  Officer.   Section  8  provides  as  follows: 

An  appeal  to  the  permit  granting  authority  .  .  .  , 
may  be  taken  by  any  person  aggrieved  by  reason  of 
his  inability  to  obtain  a  permit  or  enforcement 
action  from  any  administrative  officer  .  .  . ,  or 
by  any  person  .  .  .  aggrieved  by  an  order  or 
decision  of  the  inspector  of  buildings,  or  other 
administrative  official,  in  violation  of  any 
provision  of  this  chapter  or  any  ordinance  or 
by-law  adopted  thereunder. 

Section  14  of  the  Zoning  Act  gives  the  power  to  hear  and  decide 
the  above  noted  appeals  to  the  Zoning  Board  of  Appeals  and 
Section  15  establishes  a  30  day  appeal  period  for  such  instances 
where  a  person  has  been  aggrieved  by  an  order  or  decision  of  the 
Zoning  Enforcement  Officer  or  has  been  unable  to  obtain 
enforcement  action. 

Considering  Sections  7,  8,  14  and  15  of  the  Zoning  Act,  test 
your  ability  to  answer  some  enforcement  questions. 

Facts : 


Lovell  conducted  a  business  pursuant  to  a  variance  granted  by 
the  Zoning  Board  of  Appeals  in  1965  which  authorized  the 
operation  of  a  cesspool  business  and  the  construction  of  a 
garage  to  store  equipment  associated  with  the  business.  In  1975, 
the  town  adopted  a  new  zoning  bylaw  which  made  Lovell' s  cesspool 
business  a  nonconforming  use. 

On  June  22,  1981,  the  Building  Inspector  issued  a  building 
permit  to  Lovell  for  the  construction  of  a  fifty  by  fifty- 
five  foot  building  for  the  storage  of  vehicles.   The  Building 
Inspector's  decision  to  grant  the  permit  was  not  appealed  to 
the  Zoning  Board  of  Appeals. 

On  October  19,  1981,  Vokes  wrote  two  letters  to  the  Building 
Inspector  requesting  enforcement  action.   The  first  letter 
requested  the  Building  Inspector  to  issue  a  "stop-order" 
prohibiting  Lovell  from  operating  and  maintaining  eighteen- 
wheel  gravel  trucks  and  flatbed  trailers  on  the  property.   In 
making  this  request,  Vokes  claimed  that  four  provisions  of  the 
zoning  bylaw  were  being  violated  by  Lovell 's  use  of  the 
vehicles . 
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The  second  letter  requested  that  the  Building  Inspector  issue  a 
"stop  order"  on  the  building  permit  granted  to  Lovell.   Vokes 
claimed  that  the  issuance  of  the  building  permit  for  the 
construction  of  a  commercial  building  in  a  residential  zone  was 
in  violation  of  the  local  zoning  bylaw.   The  letter  further 
pointed  out  that  the  variance  granted  to  Lovell  in  1965  was  for 
the  construction  of  a  six  stall  garage  for  the  storage  and 
maintenance  of  commercial  vehicles  and  equipment  and  did  not 
authorize  further  construction  of  commercial  buildings  or  the 
expansion  of  the  business. 

The  Building  Inspector  did  not  respond  to  the  letters  within  14 
days .   However,  the  Building  Inspector  did  reply  in  a  letter 
dated  November  18 ,  1981 ,  in  which  he  declined  both  requests  for 
enforcement.   The  Building  Inspector  noted  that  the  eighteen- 
wheel  trucks  had  always  been  involved  in  Lovell' s  business  and 
that  the  trucks  were  not  a  zoning  problem.   As  to  the  issuance 
of  the  building  permit,  the  Building  Inspector  denied  the 
request  for  a  "stop  order"  because  it  was  his  opinion  that  the 
construction  of  the  new  storage  building  was  not  a  "substantial 
extension"  of  the  nonconforming  use. 

On  November  19 ,  1981,  Vokes  appealed  the  Building  Inspector's 
decisions  to  the  Zoning  Board  of  Appeals.   The  Board  decided 
that  they  lacked  jurisdiction  to  hear  the  issue  of  the  building 
permit  as  the  appeal  by  Vokes  to  the  Board  was  untimely.   The 
Board  also  decided  that  they  lacked  jurisdiction  to  hear  the 
appeal  relative  to  the  eighteen-wheel  vehicles  however,  the 
Board  agreed  to  decide  the  merits  in  order  that  all  parties 
would  have  the  benefit  of  their  decision.   The  Board  upheld  both 
decisions  of  the  Building  Inspector. 

Questions : 

1.  Does  a  Zoning  Enforcement  Officer's  failure  to 
respond  to  a  request  for  enforcement  action  within 
14  days  constitute  a  constructive  denial  of  the 
request  for  enforcement? 

2.  Must  a  Zoning  Enforcement  Officer  respond  in  writing 
to  a  request  for  enforcement  within  the  14  day  time 
period  specified  in  Section  7? 

3.  Can  a  Zoning  Board  of  Appeals  entertain  an  appeal 
for  enforcement  action  without  a  written  response 
from  the  Zoning  Enforcement  Officer? 

4.  Must  an  aggrieved  person  challenge  the  issuance  of  a 
building  permit  within  30  days  from  the  date  the 
Building  Inspector  issued  the  building  permit  in 
order  to  obtain  enforcement  action  to  stop  alleged 
zoning  violations? 
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Answers : 

(1)  No   (2 )  No  ( 3)  No  (4 )  No 
Read  the  following  to  see  why: 

VOKES  V.  LOVELL 

18  Mass.  App.  Ct.  471  (1984) 


Excerpts : 

Greaney,  C.J 


Resolution  of  the  jurisdictional  questions 
requires  examination  of  the  pertinent  provisions  of 
Sections  7,  8,  and  15  of  G.L.  c.  40A. 

Lovell  urges  a  strict  construction  of  these 
statutes.   As  to  the  dispute  over  the  eighteen- 
wheel  vehicles,  Lovell  argues  that  the  building 
inspector's  failure  to  respond  by  July  6,  1981,  the 
fourteenth  day  following  the  plaintiffs'  June  22 
letter,  constituted  a  constructive  denial  of  its 
request  for  enforcement  and  that  the  thirty-day 
appeal  period  specified  in  Section  15  commenced 
running  on  that  date  and  expired  on  August  5,  1981. 
As  to  the  dispute  over  the  building  permit,  Lovell 
measures  the  thirty-day  appeal  period  from  the  date 
of  the  permit's  issuance  (July  10,  1981)  making 
(according  to  its  argument)  an  appeal  from  the 
permit's  grant  untimely  if  brought  later  than 
August  10,  1981.   In  Lovell's  view,  the  requests 
for  enforcement  initiated  by  the  letters  of  the 
plaintiffs'  counsel  on  October  19,  1981  (followed 
by  the  building  inspector's  negative  reply  to  those 
requests  on  November  18,  1981,  and  the  plaintiffs' 
appeal  to  the  board  on  November  19,  1981),  were 
untimely  in  all  respects. 

The  plaintiffs,  on  the  other  hand,  look  to  the 
building  inspector's  written  denial,  on  November 
18,  1981,  of  both  their  requests  for  enforcement  as 
the  date  which  started  the  running  of  the  thirty- 
day  clock  under  Section  15.   In  the  plaintiffs' 
view,  appeals  filed  with  the  board  on  November  19, 
1981,  .  .  .,  were  timely. 
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We  think  that  the  written  decision  required  of  a 
building  inspector  by  Section  7  should  be  deemed 
the  operative  event  for  purposes  of  the  plaintiffs' 
rights  of  appeal.   Section  7  is  unambiguous  in 
requiring  a  response  "in  writing"  with  "the  reasons 
therefor"  when  a  building  inspector  "declines  to 

act"  on  a  request  for  enforcement We  also 

think  that  the  language  of  Section  8,  which  confers 
the  right  to  appeal  upon  a  "person  aggrieved  by 
reason  of  his  inability  to  obtain  .  .  . 
enforcement"  contemplates,  as  a  precondition  to  the 
right  of  appeal,  the  written  response  declining 
enforcement  described  in  Section  7 . 

In  support  of  this  interpretation,  we  consider 
significant  the  lack  of  any  indication  in  either 
Section  7  or  Section  8  that  a  building  inspector's 
failure  to  respond  within  fourteen  days  to  an  en- 
forcement request  is  to  be  deemed  a  constructive 
denial  of  the  request  for  purposes  of  setting  in 
motion  the  thirty-day  appeal  period  provided  by 
Section  15.  .  .  .  Not  only  is  an  interpretation  of 
Sections  7,  8  and  15  which  links  the  time  for  an 
appeal  by  an  aggrieved  party  to  the  permit 
granting  authority  to  the  date  of  the  building 
inspector's  written  decision  under  section  7 
faithful  to  the  reasonably  plain  wording  of  the 
statutes,  but  it  also  provides  a  means  for  the  fair 
and  practical  administration  of  the  provisions  of 
c.  40A  governing  enforcement  of  a  zoning  by-law  at 
the  local  stage. 

We  are  not  persuaded  that  a  more  restrictive 
construction  is  required  by  the  designation  in 
Section  7  of  a  fourteen-day  period  for  a  response 
by  the  building  inspector.   This  period  is 
obviously  designed  to  encourage  promptness.   In  some 
cases,  however,  a  building  inspector  may  not  be 
able  to  act  on  a  request  within  fourteen  days  for 
legitimate  reasons,  such  as  (for  example)  the 
inspector's  need  to  obtain  further  information  from 
the  complaining  parties  to  clarify  the  nature  of  the 
complaint  or  his  need  to  consult  with  other 
municipal  boards  or  officers  having  an  interest  in 
the  matter.   We  leave  for  another  occasion  analysis 
of  the  concern  that  a  slothful  building  inspector 
could  prevent  complaining  parties  from  exercising 
their  rights  by  doing  nothing  upon  receipt  of  an 
enforcement  request  and  whether,  if  the  inspector 
refuses  to  act,  the  parties  seeking  enforcement  may 
have  an  alternative  to  the  time  and  expense  which 
might  accompany  resort  to  a  complaint  in  the  nature 
of  mandamus. 
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In  our  view,  the  fourteen  day  requirement  in 
Section  7  "relates  only  to  the  time  of  performance 
of  a  duty  by  a  public  officer  an  does  not  go  to  the 
essence  of  the  thing  to  be  done,"  .  .  .  therefore  it 
is  directory  and  not  mandatory  ...  We  conclude 
that  the  date  on  which  a  zoning  enforcement  officer 
responds  in  writing  to  a  Section  7  request  for 
enforcement  creates  the  appealable  decision 
contemplated  by  Section  8  and  becomes  the  date  for 
measuring  the  thirty-day  appeal  period  set  forth  in 
Section  15.  .  . 

Applying  this  reasoning,  we  conclude  that 
jurisdictional  requirements  pertinent  to  the 
complaint  concerning  the  eighteen-wheel  vehicles 
were  met.   The  failure  of  the  building  inspector  to 
respond  to  the  plaintiffs'  June  22,  1981,  request 
was  of  no  legal  consequence.   The  plaintiffs'  right 
of  appeal  to  the  board  thus  arose  on  November  18, 
1981,  when  the  inspector  first  complied  with 
Section  7  by  his  written  response  denying 
enforcement.   Appeal  to  the  board  from  the 
inspector's  refusal  of  enforcement  seasonably 
followed  within  thirty  days  of  the  inspector's 
denial  .... 

The  dispute  concerning  the  building  permit  involves 
different  considerations.   Under  .  .  .  the  prior  c. 
40A,  a  person  aggrieved  by  a  decision  to  issue  a 
building  permit  could  seek  direct  review  of  the 
decision.   Until  1963,  there  was  no  statutory  time 
limit  for  pursuing  that  right  of  review  and  the 
setting  of  a  "reasonable  time"  limit  was  left  to 
local  zoning  by-laws.   Failure  to  appeal  within  any 
time  period  set  by  the  by-law  foreclosed  the  right 
of  direct  review   .  .  . 

It  was  recognized,  however,  in  Brady  v.  Board  of 
Appeals  of  Westport,  348  Mass.  515  (1965),  that  the 
right  of  direct  review  was  not  the  exclusive 
remedy.  .  .  Brady  .  .  .  describes  the  shortcomings  of 
the  prior  c.  40A  in  this  area  and  the  reasons 
necessitating  an  alernative  remedy  to  correct 
violations  of  the  zoning  by-law  made  under  color  of 
a  building  permit.   The  problems  arising  out  of  an 
aggrieved  party's  being  unaware  of  the  issuance  of 
a  building  permit  still  exist.   The  holder  of  a 
building  permit  has  up  to  six  months  from  the  date 
of  its  issuance  to  commence  work  under  the  permit. 
.  .  .   There  is  no  public  notice  of  the  issuance  of 
a  building  permit.   A  permit  holder  could  keep  the 
fact  of  the  permit's  issuance  secret,  refrain  from 
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beginning  construction  under  the  permit  for  the 
thirty-day  period  established  by  Section  15,  and 
thereby  foreclose  any  further  direct  review  of  the 
legalilty  of  the  permit's  issuance.  .  .   Brady 
confirmed  the  existence  of  the  right  well- 
established  in  Massachusetts  jurisprudence,  of 
aggrieved  citizens,  to  obtain,  by  means  of 
mandamus,  strict  enforcement  of  the  zoning  by-law. 

The  Brady  right  appears  implicit  in  the  addition  to 
Section  22  of  the  prior  c.  40A.  (by  means  of  St. 
1970,  c.  678,  Section  1)  of  a  proviso  establishing  a 
six-year  limitations  period  for  actions  seeking  to 
remedy  zoning  violations  occurring  under  an 
"original  building  permit."   The  six-year 
limitations  period  was  inserted  in  the  second 
paragraph  of  Section  7  of  G.L.   40A,  .  .  .  to  be 
read  and  applied  in  conjunction  with  the  written 
response  requirement  of  the  first  paragraph  of 
Section  7  and  the  rights  conferred  by  Sections  8, 
15  and  17.   Thus,  with  the  enactment  of  the  new 
Zoning  Act,  the  Brady  right  to  mandamus  as  a  remedy 
for  zoning  violations  committed  under  color  of  a 
building  permit  became  a  right  to  request  the 
officer  charged  with  enforcing  local  zoning  to 
enforce  the  by-law  under  G.  L.  c.  40A,  Section  7, 
and,  if  the  requesting  party  is  aggrieved  by  the 
inspector's  decision,  a  right  to  seek 
administrative  relief  from  the  board  under  G.L.  c. 
40A,  Sections  8  and  15,  ... 

Here  the  "original  building  permit,"  for  purposes 
of  Section  7,  was  the  permit  authorizing  Lovell  to 
construct  the  second  garage.   ...   We  view  the 
plaintiffs'  written  request  on  October  19,  1981, 
for  enforcement,  .  .  .  as  an  effort  to  stop  allegedly 
unlawful  construction  from  going  forward  under 
color  of  that  permit.   The  building  inspector's 
written  denial  of  their  request  made  the 
plaintiffs,  under  Section  8,  "person[s]  aggrieved 
by  reason  of  [their]  inability  to  obtain  .  .  . 
enforcement  action,"  and  they  thereafter  complied, 
in  a  timely  mannner ,  with  the  jurisdictional  steps 
required  by  c.  40A.  .  . 
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CONDITIONING  SUBDIVISION  PLANS 
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The  power  of  a  Planning  Board  to  review  proposed 
subdivisions  of  land  is  derived  from  the  Subdivision 
Control  Law,  Chapter  41,  Section  81K-81GG,  MGL. 
Accordingly,  the  power  to  impose  conditions  when 
approving  a  subdivision  plan  must  also  come  fom  the 
statute.   In  Daley  Construction  Co.  Inc.  v.  Planning 
Board  of  Randolph,  340  Mass.  149  (1959),  the  court 
discussed  in  detail  the  purposes  and  legislative 
background  of  the  Subdivision  Control  Law. 

Chapter  41,  Section  81-Q  requires  that  a  Planning  Board 
adopt  reasonable  rules  and  regulations.   Among  other 
things,  such  rules  and  regulations  must  contain 
requirements  with  respect  to  the  location,  construction, 
width  and  grades  of  proposed  ways  and  the  installation 
of  municipal  services  so  as  to  carry  out  the  purposes  of 
the  Subdivision  Control  Law. 

The  general  purposes  of  the  Subdivision  Control  Law  are 
noted  in  Section  81-M  along  with  the  legislative  intent 
that  a  subdivision  plan  filed  with  a  Planning  Board 
shall  receive  the  approval  of  the  Planning  Board  if  the 
plan  conforms  to  the  reasonable  rules  and  regulations  of 
the  Board.   The  general  purposes  of  the  law  as  stated  in 
Section  81-M  are  to  protect  the  safety,  convenience  and 
welfare  of  the  inhabitants  of  cities  and  towns  by 
"regulating  the  laying  out  and  construction  of  ways  .  . 
providing  access  to  the  several  lots  .  .  .  and 
ensuring  sanitary  conditions  in  subdivisions  ...   . " 
The  statute  lists  criteria  to  be  weighed  by  the  Planning 
Board  when  adopting  rules  and  regulations.   For  example, 
Section  81-M  further  states  that: 
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The  powers  of  a  planning  board   .  .  .  under  the 
subdivision  control  law  shall  be  exercised  with 
due  regard  for  the  provision  of  adequate  access 
.  .  .  by  ways  that  will  be  safe  and  convenient 
for  travel;  for  lessening  congestion  in  such  ways 
.  .  .  for  reducing  danger  to  life  and  limb  in  the 
operation  of  motor  vehicles;  for  securing  safety  in 
the  case  of  fire,  flood,  panic  and  other 
emergencies;  for  ensuring  compliance  with  the 
applicable  zoning  ordinances  or  by-laws;  for 
securing  adequate  provisions  for  water,  sewerage, 
drainage,  underground  utility  services,  fire, 
police,  and  other  similar  municipal  equipment,  and 
street  lighting  and  other  requirements  where 
necessary  in  a  subdivision;  and  for  coordinating 
the  ways  in  neighboring  subdivisions. 

In  short,  the  Planning  Board  is  authorized  to  adopt  rules  and 
regulations  for  the  purposes  set  forth  in  Section  81-M.   The 
adoption  of  rules  and  regulations  under  Section  81-Q  is  a 
mandatory  requirement  designed  to  ensure  that  prospective 
subdividers  will  know  in  advance  what  will  be  required  of  them 
in  the  way  of  street  construction  and  public  utilities.   As  the 
court  pointed  out  in  Pieper  v.  Planning  Board  of  Southborough, 
340  Mass.  157  (1959),  the  legislative  history  of  Section  81-Q 
gives  no  indication  that  a  Planning  Board  has  the  freedom  to 
disapprove  plans  which  comply  with  their  rules  and  regulations 
merely  because  the  Board  feels  general  public  considerations 
make  such  action  desirable. 

The  authority  of  a  Planning  Board  to  impose  conditions  when 
approving  a  subdivision  plan  is  the  same  as  the  authority  of  a 
Planning  Board  to  disapprove  a  subdivision  plan.   Such  power 
must  be  found  in  either  the  statutory  provisions  of  the 
Subdivision  Control  Law  or  of  the  duly  adopted  regulations  of 
the  Planning  Board  existing  at  the  time  the  subdivision  plan 
was  submitted. 

As  to  the  latter,  Castle  Estates  v.  Planning  Board  of  Medfield, 
344  Mass.  329  (1962),  established  the  standard  as  to  the 
necessity  of  a  Planning  Board  to  adopt  definitive  regulations  in 
order  to  impose  conditions  based  on  such  regulations.   In  Castle 
Estates ,  the  Planning  Board  had  approved  a  subdivision  plan  on 
the  condition  that  a  water  distribution  system  be  connected 
to  the  public  water  system  and  that  a  drainage  easement  be 
obtained  on  land  not  owned  by  the  subdivider.   The  Medfield 
Planning  Board  had  adopted  regulations  but  the  regulations  did  not 
contain  explicit  provisions  requiring  the  connection  of  water 
systems  in  subdivisions  with  town  water  or  for  obtaining 
drainage  easements  to  take  off  surplus  water.   The  court  found 
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On  April  3,  1969,  Costanza  submitted  a  plan  to  the  Planning  Board 
requesting  that  it  be  endorsed  "Approval  Under  the  Subdivision 
Control  Law  is  not  Required."   The  Planning  Board  refused  to 
make  the  endorsement.   The  lots  shown  on  the  plan  were 
indentical  to  the  lots  shown  on  the  definitive  plan  that  had 
been  submitted  by  Lucci  back  in  1960.   Costanza 's  position  was  that 
the  prior  approval  by  the  Board  of  the  Lucci  plan  made  the  way 
shown  on  his  plan  a  way  that  was  approved  in  accordance  with  the 
Subdivision  Control  Law  as  stated  in  Chapter  41,  Section  81-L,  MGL. 
Costanza  argued  that  he  was  entitled  to  an  "ANR"  endorsement.   A 
superior  court  judge  found  that  the  Planning  Board  vote  not 
to  endorse  the  plan  was  null  and  void  and  ordered  the  Board 
to  endorse  the  plan  as  requested  by  Costanza.   The  Planning 
Board  appealed. 

COSTANZA  &  BERTOLINOr  INC.  V.  PLANNING  BOARD  OF  NORTH  READING 

360  Mass.  677  (1971) 


Excerpts: 

Hennessey,  J.   ... 

The  plaintiff  does  not  dispute  the  fact  that  it  took 
the  land  subject  to  the  Lucci  covenant  requiring 
the  construction  of  ways  and  the  installation  of 
municipal  services.   It  does  claim,  however,  that 
the  two-year  time  limitation  within  which  the  work 
must  be  completed  and  the  provision  for  the 
automatic  rescission  of  the  approval  for  failure  to 
so  complete  within  that  time  are  invalid.   We  do  not 
agree.   The  Subdivision  Control  Law  requires  the  local 
planning  board  to  provide  for  ways  and  services. 
G.L.  c.  41,  Section  81U.   The  execution  of  a 
covenant  running  with  the  land  is  specifically 
authorized.   G.L.  c.  41,  Section  81U.   ...  A 
requirement  in  a  covenant  fixing  the  time  within 
which  the  work  must  be  completed  is,  in  our  view, 
consonant  with  the  purposes  of  the  law.   We  believe 
that  the  authority  for  imposing  such  a  time  limit 
contained  in  the  section  of  the  statute  concerned  with 
securing  performance  by  bond  or  deposit  is  equally 
applicable  to  the  covenant  portion  of  the  statute. 
A  contrary  result  would  impose  a  potentially 
greater  burden  on  applicants  who  secure  performance 
by  bond  or  deposit  than  on  those  who  execute 
covenants.   The  Legislature  could  not  have  had  this 
difference  in  result  in  mind  when  it  enacted  Section 
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that  the  Planning  Board  could  not  impose  such  conditions  because 
they  had  not  adopted  regulations  defining  what  types  of 
utilities  would  be  required  in  connection  with  subdivision  plans 
or  what  standards  would  be  applied  by  the  Planning  Board  in 
deciding  whether  to  withhold  approval  or  impose  conditions.   The 
regulations  were  too  vague  and  general.   The  Castle  Estate 
standard  has  also  been  considered  in  Fairbairn  v.  Planning 
Board  of  Barnstable ,  5  Mass.  App.  Ct.  171  (1977)  (rejection  of 
subdivision  plan  on  basis  of  language  of  Subdivision  Control  Law 
improper  without  precise  local  rule  to  same  effect);  Canter  v. 
Planning  Board  of  Westborough,  4  Mass.  App.  Ct.  306  (1976) 
(absent  regulations  regarding  traffic  on  adjacent  ways,  board  may 
not  disapprove  plan  on  grounds  of  increased  traffic  congestion) ; 
Chira  v.  Planning  Board  of  Tisbury,  3  Mass.  App.  Ct.  433  (1975) 
(requirements  of  "attractiveness"  and  "livability"  lack  clear 
and  objective  standards). 

As  noted  earlier,  conditions  may  also  be  imposed  by  the  Planning 
Board  based  upon  the  clear  statutory  language  of  the  Subdivision 
Control  Law.   There  has  been  little  court  activity  in  this  area. 
However,  one  case  dealing  with  the  statutory  authority  to  impose 
conditions  is  a  most  interesting  decision  in  which  all  Planning 
Boards  should  take  special  interest.   In  Costanza  &  Bertolino, 
Inc.  v.  Planning  Board  of  North  Reading,  360  Mass.  677  (1971), 
the  court  found  that  the  statutory  provisions  of  the  Subdivision 
Control  Law  authorizes  Planning  Boards  to  approve  subdivision 
plans  secured  under  covenant  on  the  condition  that  the  developer 
complete  all  roads  and  municipal  services  within  a  specified 
period  of  time  or  else  the  Planning  Board's  approval  will  be 
automatically  rescinded. 

On  September  8,  1960,  Italo  Lucci  submitted  a  definitive  plan  to 
the  Planning  Board.   The  Board  voted  its  approval  and  endorsed 
the  plan  with  the  words  "Conditionally  approved  in  accordance 
with  G.L.  Chap.  41,  Sec.  81U,  as  shown  in  agreement  recorded 
herewith."   The  agreement  referred  to  was  a  covenant  executed 
January  9,  1961,  by  Lucci.   The  covenant  contained  the 
following : 

The  construction  of  all  ways  and  installation 
of  municipal  services  shall  be  completed  in 
accordance  with  the  applicable  rules  and 
regulations  of  the  Board  within  a  period  of 
two  (2)  years  from  date.   Failure  to  so  complete 
shall  automatically  rescind  approval  of  the  plan. 

On  March  15,  1962,  a  second  covenant  was  executed  by  Lucci 
containing  provisions  identical  with  the  earlier  covenant.   On 
the  basis  of  the  second  covenant,  the  date  for  completion  of  the 
ways  and  installation  of  municipal  services  was  extended  to 
March  15,  1964.   One  week  later,  Lucci,  sold  lots  shown  on  the  1960 
plan  to  Costanza. 
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81U.   We  also  believe  that  a  provision  for 
automatic  rescission  where  the  initial  approval  was 
not  final  but  rather  conditional  is  within  the 
board's  authority.   In  Campanelli,  Inc.  v.  Planning 
Bd.  of  Ipswich ,  358  Mass.  798,  we  held  that  the 
local  planning  board  could  rely  on  and  enforce  the 
provisions  of  a  "conditional  approval  agreement" 
which  limited  the  duration  of  the  board's  approval 
to  the  earliest  of  three  dates.   Furthermore,  the 
Campanelli  case  holds  that  where  a  successor  in 
title  to  the  covenantor  purchases  land  which  had  been 
conditionally  approved  with  knowledge  thereof  and 
where  no  appeal  was  taken  from  the  conditional 
approval,  the  successor  in  title  will  not  be  heard 
to  question  the  validity  of  the  conditional 
approval. 

In  the  case  at  bar,  no  evidence  was  received  at  the 
trial  which  indicated  that  the  provisions  of  the 
covenants  (the  completion  of  ways  and  installation 
of  services  within  two  years  from  the  date  of  the 
last  covenant)  were  satisfied.   That  being  the 
case,  the  conditional  approval  of  the  Lucci  plan 
was  not  in  effect  at  the  time  that  the  plaintiff 
submitted  the  Costanza  plan  in  1969.   Since  the 
latter  plan  was  a  "division  of  a  tract  of  land  into 
two  or  more  lots,"  G.L.  c.  41,  Section  81L,  and 
none  of  the  exceptions  is  applicable,  it 
constitutes  a  "subdivision"  and  the  board  was 
within  its  authority  in  refusing  to  endorse  it  as 
requested  by  the  plaintiff.   The  final  decree  must 
be  reversed. 


SUMMARY 

The  general  purposes  of  the  Subdivision  Control  Law  are  stated 
in  Chapter  41,  Section  81-M  and  the  Planning  Board  ensures 
compliance  with  these  stated  purposes  by  adopting  rules  and 
regulations  as  required  by  Section  81-Q.   The  adoption  of  rules 
and  regulations  by  the  Planning  Board  is  a  mandatory  requirement 
of  the  Subdivision  Control  Law.   Such  rules  and  regulations  must 
be  sufficiently  clear  so  that  a  prospective  subdivider  will 
understand  what  is  required  in  order  to  obtain  Planning  Board 
approval.   Most  conditions  imposed  by  Planning  Boards  are 
accomplished  under  the  authority  of  their  rules  and  regulations. 
In  limited  circumstances,  the  authority  to  impose  certain 
conditions  may  be  found  in  the  statutory  provisions  of  the 
Subdivision  Control  Law. 
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The  Subdivision  Control  Law  indicates  that  conditions  on  the 
approval  of  definitive  plans  imposed  by  Planning  Boards,  in  order 
to  be  effective,  must  be  either  inscribed  on  the  plan  or  contained 
in  a  separate  document  referred  to  on  the  plan.   See  M.  DeMatteo 
Construction  Co.  v.  Board  of  Appeals  of  Hinqham,  3  Mass.  App.  Ct. 
446  (1975). 

In  some  cases,  a  developer  can  properly  be  held  to  a  particular 
condition  on  the  grounds  he  acquiesced  in  it  even  though  the 
imposed  condition  may  not  be  authorized  by  the  Subdivision  Control 
Law.   See  Campanelli  v.  Planning  Board  of  Ipswich,  358  Mass.  798 
(1970);  Stoneham  v.  Savelo,  341  Mass.  456  (1960). 

A  Planning  Board  cannot  condition  its  approval  on  the  requirement 
that  a  developer  make  a  gift  of  a  lot  in  a  subdivision  for  the 
benefit  of  the  town.   A  Planning  Board  cannot  rescind  an  approved 
subdivision  plan  because  a  developer  fails  to  make  a  gift  of  a 
lot  for  the  benefit  of  the  town  where  the  Planning  Board  and 
developer  fully  understand  that  such  a  gift  would  be  voluntary 
and  not  a  condition  of  Planning  Board  approval.   See  Young  v. 
Planning  Board  of  Chilmark,  402  Mass.  841  (1988). 

If  a  landowner  feels  that  the  Planning  Board  has  imposed  a 
condition  which  is  unreasonable  or  beyond  the  authority  of  the 
Board,  the  remedy  is  by  way  of  an  appeal  under  Chapter  41, 
Section  81-BB. 

Section  81-W  provides  for  rescission  of  approved  subdivision 
plans  in  accordance  with  the  same  procedures  that  apply  to  the 
submission  and  approval  of  the  original  plan.   Any  rescission 
under  Section  81-W  would  also  be  subject  to  Section  81-Q  which 
provides  that  "the  rules  and  regulations  governing  such  plan 
shall  be  those  in  effect  ...  at  the  time  of  submission  of  such 
plan."   The  submission  of  a  subdivision  plan  can  freeze  existing 
zoning  requirements  for  a  period  of  eight  years.   For  a  further 
explanation  of  the  zoning  freeze  for  subdivision  plans  see  Land 
Use  Manager  Vol.  2,  Edition  No.  3,  April,  1985.   Under  the 
Costanza  decision,  an  approval  of  a  subdivision  plan  may  be 
conditional  on  a  completion  time  in  the  covenant  and  the  Planning 
Board  approval  of  the  plan  automatically  ceases  to  exist  if  the 
work  is  not  completed  within  the  specified  time  limit.   The 
Costanza  decision  also  noted  that  since  the  Planning  Board 
approval  is  conditional,  the  automatic  rescission  is  not  subject 
to  Section  81-W.   Therefore,  the  consent  of  the  mortgagee  bank  is 
not  required.   See  Bigham  v.  Planning  Board  of  North  Reading,  362 
Mass.  860  (1972)  . 
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The  end  result  is  that  the  automatic  rescission  of  Planning  Board 
approval  eliminates  any  protections  the  previous  approved  plan 
may  have  obtained  when  submitted  to  the  Planning  Board.   Any  new 
submission  of  the  plan  will  be  subject  to  existing  Planning  Board 
rules  and  regulations  as  well  as  existing  zoning  requirements. 
The  automatic  rescission  provision  is  a  strong  tool  that  Planning 
Boards  can  use  to  limit  the  life  of  subdivision  plans  that  have 
been  submitted  for  purely  speculative  reasons. 

If  a  developer  chooses  to  secure  performance  by  executing  a 
covenant  pursuant  to  Chapter  41,  Section  81-U  (clause  3),  the 
following  provision,  which  is  modeled  on  the  Costanza  decision, 
can  be  included  in  such  covenant. 

"The  construction  of  all  ways  and  the  installation 
of  all  municipal  services  shall  be  completed  in 
accordance  with  the  applicable  rules  and  regulations 

of  the  board  within  months  from  date. 

Failure  to  so  complete  shall  automatically  rescind 
approval  of  the  plan." 


ZONING  ACT  &  SUBDIVISION  CONTROL  LAW 

Copies  of  the  Executive  Office  of  Communities  and  Development 
annotated  publication  of  the  Zoning  Act  and  Subdivision  Control 
Law  are  now  available  at  the  State  House  Book  Store.   The  cost 
per  copy  is  as  follows: 

The  Zoning  Act  (Chapter  40A)        $2.25  plus  postage 

The  Subdivision  Control  Law        $3.10  plus  postage 
(Chapter  41) 

If  you  are  interested  in  obtaining  either  of  the  above  noted 
publications,  we  would  suggest  that  you  contact  the  State  House 
Book  Store  at  the  following  number:  (617)  727-2834 
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PLANNING  BOARD  REGULATIONS  CANNOT  EXCEED 
CONSTRUCTION  STANDARDS  "COMMONLY  APPLIED" 
BY  THE  COMMUNITY 


In  March  of  1979,  Governor  Edward  King  announced  a  five 
point  strategy  designed  to  create  an  economic  climate 
which  he  believed  would  be  more  conducive  to  growth  and 
prosperity  for  the  citizens  of  the  Commonwealth.   The 
five  points  were  tax  relief,  energy  management,  manpower 
training,  industrial  promotion  and  regulatory  reform. 
Regulatory  reform  was  chosen  as  one  of  the  five  points 
because  Governor  King  stated  that  he  felt  the  regulatory 
process  had  evolved  into  a  maze  of  permits  and 
procedures  which  was  inefficient  and  costly  to  both  private 
and  public  interests. 

To  address  the  task  of  regulatory  reform,  Governor  King 
established  the  Commission  to  Simplify  Rules  and 
Regulations.   The  private  sector  members  of  that 
Commission  were  Edwin  Sidman,  Vice  President  of  the 
Beacon  Companies;  William  Edgerly,  President  of  the 
State  Street  Bank  and  Trust  Company;  William  Leary, 
Senior  Vice  President  of  the  Hancock  Life  Insurance 
Company;  Thomas  Flatley,  President  of  the  Flatley 
Company;  and  Edward  Schwartz,  Vice  President  of  Digital 
Equipment  Company.   The  public  sector  members  of  that 
Commission  were  Governor  King's  cabinet  secretaries. 

The  Commission  was  in  existence  for  thirteen  months 
reviewing  those  aspects  of  the  regulatory  process  which 
involved,  among  other  things,  the  permit  granting 
process  for  the  construction  of  new  housing.   On 
August  18,  1980,  the  Commission  submitted  a  report  to 
the  Governor  entitled  the  Report  of  the  Governor's 
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Commission  to  Simplify  Rules  and  Regulations.   In  general ,  the 
Commission  concluded  in  its  report  that  the  Commonwealth  should 
develop  legislation  and  programs  which  would  streamline  the  local 
development  process,  thereby  stimulating  the  creation  of  jobs  and 
the  production  of  affordable  housing.   In  the  area  of  affordable 
housing,  the  report  noted  that  existing  municipal  rules  and 
regulations  were  an  inhibiting  force  to  the  creation  of  much  needed 
new  housing  units. 

The  Commission  made  several  recommendations  to  limit  local 
government's  authority  to  regulate  development  which  they  felt 
would  help  to  meet  the  increasing  demand  for  affordable  housing  in 
the  Commonwealth.   One  of  the  recommendations  suggested 
legislation  that  would  limit  the  authority  of  a  Planning  Board  to 
adopt  rules  and  regulations  pursuant  to  the  Subdivision  Control 
Law.   Specifically,  the  Commission  recommended  that  road  and 
service  specifications  in  subdivision  control  regulations  could 
not  exceed  those  specifications  commonly  applied  by  a  municipality 
to  the  laying  out  and  construction  of  its  own  publicly  financed 
ways.   The  rationale  for  imposing  such  a  limitation  was  based  on 
the  Commission's  findings  that  Planning  Boards  were  adopting 
excessive  subdivision  regulations  on  developments  and  the 
consequence  of  such  regulations  was  to  discourage  growth  or 
esculate  the  cost  of  housing. 

Based  upon  the  Commission's  report  and  Governor  King's 
recommendations,  in  1981  the  Legislature  amended  Section  81-Q  of 
the  Subdivision  Control  Law  by  inserting  the  following  proviso: 

.  .  .  in  no  case  shall  a  city  or  town  establish 
rules  or  regulations  regarding  the  laying  out, 
construction,  alteration,  or  maintenance  of  ways 
within  a  particular  subdivision  which  exceed  the 
standards  and  criteria  commonly  applied  by  that 
city  or  town  to  the  laying  out,  construction, 
alteration,  or  maintenance  of  its  publicly 
financed  ways  located  in  similarly  zoned 
districts  within  such  city  or  town. 
St.  1981,  c.  459. 

Since  cities  and  towns  throughout  the  Commonwealth  rarely  construct 
roadways  to  serve  future  residential  developments,  it  was  unclear 
when  reading  the  new  proviso  as  to  how  one  would  determine  what 
standards  were  commonly  applied  by  a  municipality.   Recently,  the 
Massachusetts  Appeals  Court  took  a  look  at  the  "commonly  applied" 
standard. 

Benjamin  and  .Jean  Miles  owned  a  six-acre  parcel  which  they  proposed 
to  develop  for  residential  purposes.   They  submitted  a  subdivision 
plan  to  the  Millbury  Planning  Board  which  was  approved  by  the  Board 
subject  to  the  following  conditions: 
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1.  utility  lines  (electric,  telephone,  cable) 
be  underground; 

2.  a  concrete  sidewalk  be  constructed  on  one 
side  of  the  street;  and 

3.  sloped  granite  curbing  be  installed  on  both  sides 
of  the  road  and  around  a  cul-de-sac. 

The  Mileses  challenged  the  conditions  imposed  by  the  Planning  Board 

MILES  V.  PLANNING  BOARD  OF  MILLBURY 
26  Mass.  App.  Ct.  317  (1988) 


Excerpts: 
Armstrong,  J.  .  .  . 


The  highway  surveyor  of  Millbury  testified  that,  in  his 
seventeen  years  in  that  position  (he  had  been  with  the 
town's  highway  department  since  1943),  the  town's  own 
construction  and  up-keep  of  ways  had  never  involved  the 
installation  of  underground  utilities  or  of  granite 
curbs  or  concrete  sidewalks.   All  sidewalks  and  curbs 
installed  by  his  department,  apparently  regardless  of 

zoning  district,  were  of  asphalt  a  less  durable  but 

cheaper  method  of  construction.   Examples  of  recent  new 
construction  were  few  in  number,  because  the  town 
itself  (as  opposed  to  developers  of  subdivisions)  has 
done  little  such  work  since  the  1970 's.   The  examples 
of  reconstruction  that  were  offered  in  evidence  were 
largely  discounted  by  the  judge:  Grafton  Street, 
because  it  was  a  project  constructed  under  G.L.  c.  90, 
financed  fifty  percent  by  the  Commonwealth  and  built  to 
Commonwealth  specifications,  Holman  Road  and  Farnsworth 
Court  because  they  were  not  parts  of  new  residential 
subdivisions;  Gagliardi  Way,  because  it  was  constructed 
by  the  Commonwealth  rather  than  the  town.   Certain 
other  examples  were  abandoned  after  objection  because 
construction  work  was  done  before  the  proviso  took 
effect.   Other  examples  were  thought  irrelevant  because 
the  work  had  been  done  before  the  witness's  tenure  as 
highway  surveyor.   The  lack  of  what  seemed  to  be 
regarded  at  the  trial  as  perfect  examples  --  post- 
1981  new  construction  by  the  town,  with  its  own  money 
exclusively,  in  residential  subdivisions  --  was  permitted 
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to  obscure  the  fact  that  developers  were  being 
asked  to  adhere  to  a  standard  of  construction 
that  the  town  itself  had  not  followed  in  its 
own  construction  or  reconstruction  projects 
for  at  least  the  tenure  of  the  highway 
surveyor  (seventeen  years)  and  apparently  for 
some  time  before  that.   The  most  that  could  be 
said  was  that  other  subdivision  developers 
were  being  required  to  and  did  adhere  to  the 
standards  being  imposed  on  the  Mileses. 

There  is  no  suggestion  in  this  case  that  the 
conditions  put  by  the  board  on  the  Mileses' 
subdivision  approval  were  either  imposed  in 
descriminatory  fashion  or  lacked  rational 
justification.   The  proviso,  however,  was 
intended  by  the  Legislature  to  limit  the 
authority  of  a  planning  board  to  require  more 
of  the  developer  than  the  town  requires  of 
itself.   The  standard  is  not  what  the  town 
through  its  boards  and  officers  recognizes  as 
the  ideal;  rather,  it  is  the  standard 
"commonly  applied"  by  the  town  in  its  own 
construction  work.   There  is  nothing  in  the 
"commonly  applied"  standard  that  makes  pre- 
proviso  construction  irrelevant,  where,  as 
here,  there  is  no  evidence  that  the  town 
imposed  the  regulations  on  its  own 
construction.   There  is  nothing  in  the 
standard  that  makes  one-hundred  percent 
funding  by  the  town  a  condition  precedent  to 
relevancy.   It  is  true,  as  the  judge 
emphasized,  that  the  proviso  should  not  be 
read  to  constrain  the  town  from  upgrading 
construction  standards  applicable  to  ways. 
The  proviso,  however,  requires  that  the  town 
must  itself  be  applying  the  higher  standards. 
Here,  it  was  clear  from  the  testimony  of  the 
highway  surveyor  that  the  town  had  not 
upgraded  construction  standards  applicable  to 
its  own  work  in  the  five  years  since  the 
effective  date  of  the  proviso.   Indeed,  in 
work  that  was  in  progress  even  at  the  time  of 
trial,  the  town  was  continuing  to  adhere  to  the 
lower  standards  to  which  the  highway  surveyor 
testified. 

What  has  been  said  applies  clearly  to  the 
conditions  imposed  by  the  board  relative  to 
the  sidewalk  and  the  curbing.   It  is  less 
clear  that  it  applies  to  the  condition 
requiring  underground  utility  lines.   .  .  . 
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While  the  question  is  close,  we  think  the 
proviso  can  be  read  and,  in  view  of  the  clear 
intent,  should  be  read  to  encompass  utilities 
constructed  within  the  ways  of  subdivisions. 
In  new  construction  utilities  typically  follow 
the  routes  of  ways  .  .  .   The  installation  of 
utilities  is,  in  practice,  an  integral  part  of 
the  construction  of  ways.   Of  the  several 
functions  of  planning  boards,  the  most  central 
is  ensuring  the  subdivisions  are  not 
constructed  without  adequate  and  safe 
provision  for  vehicular  access,  services 
(including  utilities),  water,  drainage,  and 
sewerage.   .  .  .   The  close  connection  between 
ways  and  utilities,  coupled  with  a  planning 
board's  preeminent  role  in  determining  the 
standards  for  adequacy  of  each,  persuades  us 
that  legislation  restricting  a  planning 
board's  power  with  respect  to  the  construction 
of  ways  should  be  read  to  restrict  its  powers 
with  respect  to  the  installation  of  utilities 
within  the  ways,  if  that  is,  as  here,  the 
manifest  intent  of  the  Legislature. 


A  new  judgment  must  be  entered  declaring  that 
the  three  conditions  were  in  excess  of  the 
authority  of  the  planning  board. 


The  Miles  decision  hinged  on  the  fact  that  enough  testimony  was 
presented  to  show  that  developers  were  required  to  adhere  to 
higher  construction  standards  than  what  the  town  followed  in  its 
own  construction  or  reconstruction  projects.   However,  the  court 
noted  that  the  "commonly  applied"  standard  enacted  by  the 
Legislature  in  1981  does  not  restrict  a  municipality  from 
upgrading  construction  standards.   If  your  community  has  not 
developed  standards,  it  would  be  advisable  to  consider  adopting 
standards  which  the  town  will  follow  for  the  construction  or 
reconstruction  of  roadways.   The  Planning  Board  should  review 
their  subdivision  control  regulations  for  consistency  with  the 
town  standards. 

The  Town  of  Millbury  has  petitioned  the  Massachusetts  Supreme 
Judicial  Court  for  further  review  of  this  case. 
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ATTORNEY  GENERAL  APPROVES  5  ACRE  ZONING 


Earlier  this  year,  the  Office  of  the  Attorney  General 
approved  two  separate  bylaws  which  imposed  large  lot 
zoning  requirements. 

The  town  of  Sudbury  adopted  a  Wayside  Inn  Historic 
Preservation  Residential  Zone  on  April  27,  1988  at  their 
annual  town  meeting.   The  new  zoning  district 
established  a  minimum  lot  area  requirement  of  5  acres  in 
the  general  vicinity  of  the  historic  Wayside  Inn.   Many 
parcels  within  the  new  Wayside  Inn  Zone  were  already 
subject  to  deed  restrictions  providing  for  a  minimum  lot 
size  of  5  acres.   Such  deed  restrictions  were  imposed  by 
the  Ford  Foundation  and  are  due  to  expire  on  December 
31,  1996. 

The  Sudbury  Planning  Board  made  a  presentation  at  the 
town  meeting  supporting  the  creation  of  the  Wayside  Inn 
Zone.   The  Planning  Board  recommended  adoption  of  the 
Wayside  Inn  Zone  because  it  believed  the  new  regulations 
would  maintain  the  integrity  of  the  historic  district 
and  would  protect  against  the  potential  loss  of  the 
"historic  atmosphere"  that  was  so  much  a  part  of  the 
Wayside  Inn.   The  petitioners'  report  to  the  town 
meeting  also  noted  that  the  Wayside  Inn  Zone  would  have 
the  prolonged  effect  of  "preserving  the  rural  and 
historic  character  so  prized  in  the  Wayside  Inn 
neighborhood. " 


Donald  J.  Schmidt,  Editor 
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On  April  25,  1988,  the  town  of  Chilmark  adopted  an  overlay  zoning 
district  entitled  "Tea  Lane  District."   The  new  zoning  district 
was  created  for  the  purpose  of  preserving  the  bounds,  stone  walls 
and  the  historic  character  of  Tea  Lane  which  was  an  unimproved 
road.   It  was  also  enacted  for  the  stated  purpose  of  protecting 
the  safety  of  the  public  using  the  road. 

The  Tea  Lane  District  is  an  area  containing  approximately  614 
acres  which  are  accessed  by  the  single-lane,  dirt  road.   Tea  Lane 
dates  back  to  1767,  is  1.68  miles  long  and  derived  some  historic 
value  from  an  incident  during  the  tea  embargo  prior  to  the 
American  Revolution.   In  order  to  limit  the  number  of  vehicles 
dependent  on  Tea  Lane  and  protect  the  historic  character  of  the 
lane,  the  town  amended  its  zoning  bylaw  to  require  a  minimum  lot 
area  of  5  acres  in  the  Tea  Lane  District. 

Any  zoning  change  adopted  by  town  meeting  must  be  submitted  to 
the  Attorney  General  for  his  approval  pursuant  to  Chapter  40, 
Section  32,  MGL.   The  Attorney  General's  power  to  disapprove  a 
zoning  bylaw  is  limited;  he  may  only  disapprove  a  bylaw  if 
he  is  of  the  opinion  that  the  bylaw  violates  State  substantive  or 
procedural  law.   The  Attorney  General  does  not  have  the  authority 
to  disapprove  a  bylaw  because  he  disagrees  with  the  legislative 
policy  nor  can  he  comment  on  the  wisdom  of  the  zoning  bylaw 
adopted  by  the  town. 

The  Chilmark  and  Sudbury  bylaws  centered  on  the  issue  of 
protecting  an  historic  area  of  a  community  by  imposing  a  minimum 
lot  area  requirement  of  5  acres.   In  approving  the  bylaws,  the 
Attorney  General  sent  similar  letters  to  both  communities. 

The  Attorney  General's  review  of  the  bylaws  is  interesting  because 
he  notes  the  Massachusetts  court  cases  which  have  dealt  with  the 
issue  of  large  lot  zoning.   The  Attorney  General  also  points  out 
the  limit  of  his  review  and  alludes  to  some  of  the  issues  facing  a 
community  in  the  event  of  a  large  lot  challenge  by  a  property 
owner.   The  following  is  the  Attorney  General's  response  to  the 
town  of  Chilmark. 
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'HE  COMMONWEALTH  OF  MA'      ^CHUSETTS 
DEPARTMENT  OF  THE  ATTORNEY  GENERAL 

JOHN  W   McCORMACK  STATE  OFFICE  BUILDING 
ONE  ASHBURTON  PLACE.  BOSTON  02108-1698 


.AMES  *>'   SHANNON 


July  29,  1988 


Carol  W.  Skydell 
Town  Clerk 
Town  Hall 
Chilmark,  MA  02535 


Dear  Ms.  Skydell: 

I  enclose  the  amendments  to  the  general  by-laws  adopted 
under  articles  16,  17,  31  and  32,  and  the  amendments  to  the 
zoning  by-laws  adopted  under  articles  35,  37  and  38  of  the 
warrant  for  the  Chilmark  Annual  Town  Meeting  held  April  25, 
1988,  with  the  approval  of  the  Attorney  General  endorsed 
thereon,  and  on  the  zoning  map  pertaining  to  article  35. 

Article  35  creates  a  zoning  district  denoted  as  the  "Tea 
Lane  District"  wherein  dimensional  regulations  for  single 
family  homes  include  a  minimum  lot  size  requirement  of  five 
acres . 

It  appears  from  review  of  Massachusetts  case  law  that  there 
is  no  fixed  rule  about  maximum  permissible  lot  size.   The  cases 
of  Simon  v.  Needham.  311  Mass.  560  (1942)  upholding  one  acre 
zoning,  Aronson  v.  Sharon.  346  Mass.  598  (1964)  invalidating 
(as  to  plaintiff's  land  only)  100,000  square  foot  zoning  and 
Wilson  v.  Sherborn,  3  Mass.  App.  Ct.  237  (1975)  upholding  two 
acre  zoning  are  not  dispositive.   Other  jurisdictions  have  held 
zoning  requirements  of  five  or  more  acres  to  be  valid  under 
appropriate  circumstances.   Southern  Burlington  County  NAACP  v. 
Township  Qf  Mount  Laurel/  92  N.J.  158  (1983);  Kurzius  v.  Upper 
gcookYJUe,  51  N.Y.  2d  388  (1980);  Queen  Anne's  County  v. 
Miles,  246  Md.  355  (1967);  Honeck  v.  Cook,  12  111.  2d  257 
(1957);  and  Demars  v.  Zoning  Commission,  142  Conn.  580  (1955). 

Whether  the  five  acre  requirement  is  valid  here,  is  a 
matter  to  be  decided  by  the  courts,  and  if  its  reasonableness 
"is  fairly  debatable,  the  judgment  of  the  local  legislative 
body  must  be  sustained."   Caires  v.  Building  Commissioner  of 
Hingham,  323  Mass.  589,  594-595  (1949).   A  determination  as  to 
whether,  on  the  facts,  this  by-law  has  a  real  or  substantial 
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relation  to  the  public  health,  safety  or  welfare,  Aronson  v. 
Sharon,  364  Mass.  598  (1964)  or  whether  the  by-law  reaches  the 
point  of  deprivation  of  private  property  without  compensation 
is  beyond  the  scope  of  authorized  review  by  the  Attorney 
General.   £e_e_  Concord  v.  Attorney  General.  336  Mass.  17  (1958) 
and  Amherst  v.  Attorney  General.  398  Mass.  793  (1986). 

Opponents  of  this  by-law  have  objected  that  the  boundaries 
of  the  "Tea  Lane  District"  as  described  in  the  article  are 
ambiguous.   Whether  there  may  be  some  ambiguity  as  to  exactly 
what  land  is  included  within  the  zone  is  of  course  a  serious 
issue,  but  in  reviewing  by-laws  the  Attorney  General  must  be 
guided  by  the  same  principles  as  the  Courts,   Amherst  v. 
Attorney  General.  398  Mass.  793,  795  (1986),  which  have  stated 
that  "zoning  is  entitled  to  a  strong  presumption  of 
constitutional  validity  .  .  .  and  courts  should  be  wary  of 
declaring  zoning  fatally  indefinite."   Jenkins  v.  Pepperell.  18 
Mass.  App.  Ct.  265,  270  (1984). 

In  summary,  because  the  Attorney  General  is  unable  to  say 
as  a  matter  of  substantive  law  that  five  acre  zoning  is 
unwarranted  in  the  Chilmark  "Tea  Lane  District"  area  or  that 
the  boundary  delineation  is  fatally  ambiguous,  article  35  is 
approved. 


Very  truly  yours, 


c* 


Anthony-"E.  Penski 
Assistant  Attorney  General 
617-727-2200  ext.2078 


AEP/mfm 
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In  Simon  v.  Town  of  Needham,  311  Mass.  560  (1942),  the 
Massachusetts  Supreme  Court  upheld  a  minimum  one  acre  lot 
requirement  for  a  single-family  dwelling.   In  reviewing  the 
provisions  of  the  Needham  bylaw,  the  Court  noted  the  amenities 
which  the  town  could  reasonably  believe  would  occur  from  the  one 
acre  requirement,  and  the  advancement  of  such  amenities  was,  in 
this  case,  sufficient  justification  for  the  one  acre  restriction. 
However,  the  court  warned  that  in  reviewing  large  lot  zoning 
regulations,  the  strictly  local  interests  of  the  town  must  yield 
if  it  appears  that  they  are  plainly  in  conflict  with  the  general 
interests  of  the  public  at  large.   In  such  cases,  the  interests  of 
the  municipality  would  not  be  allowed  to  stand  in  the  way. 

In  the  case  of  Aronson  v.  Town  of  Sharon,  346  Mass.  598  (1964), 
the  Massachusetts  Supreme  Court  made  good  on  its  earlier  warning 
by  striking  down  a  bylaw  which  required  a  minimum  lot  area  of 
100,000  square  feet.   The  only  justification  the  town  put  forth 
for  enacting  such  a  large  lot  requirement  was  that  the  community 
wished  to  encourage  that  the  land  be  left  in  its  natural  or  more 
rural  state  to  provide  living  and  recreational  amenities  for 
its  inhabitants  and  visitors.   The  court  found  that  such  a  large 
lot  requirement  bore  no  rational  relation  to  the  objectives  of 
zoning  even  if  such  a  restriction  would  further  the  preservation 
of  land  in  its  natural  state  for  recreational  and  conservation 
purposes . 

In  Wilson  v.  Sherborn,  3  Mass.  App.  Ct.  (1975),  the  court  took  a 
close  look  at  the  zoning  bylaw  of  the  town  of  Sherborn  which 
required  a  two  acre  (87,120  sq.  ft.)  minimum  lot  size.   When  the 
Massachusetts  Appeals  Court  decided  Sherborn,  it  acknowledged  that 
Needham  and  Sharon  were  the  parameters  for  its  decision.   The  town 
did  not  have  a  public  water  supply  or  town  sewerage  which 
necessitated  wells  and  on-site  septic  systems.   The  Appeals  Court 
upheld  the  validity  of  the  bylaw  as  the  town  was  able  to  show  a 
reasonable  relationship  between  the  two  acre  requirement  and  the 
sewage  and  water  conditions  of  the  town. 

Chilmark's  Tea  Lane  District  has  been  challenged  in  the  Land 
Court.   The  plaintiffs  claim,  among  other  things,  that  the  5  acre 
lot  size  bears  no  rational  relationship  to  a  valid  zoning  purpose 
and  exceeds  the  Town's  zoning  authority.   The  plaintiffs  are 
asking  the  Land  Court  to  invalidate  the  Tea  Lane  bylaw  and  award 
damages  in  an  amount  which  compensates  them  for  the  deprivation  of 
the  value  of  their  land  caused  by  the  Tea  Lane  District 
regulations.   However,  the  plaintiffs  are  also  claiming  certain 
procedural  deficiencies  in  the  process  followed  by  the  Town  in 
adopting  the  zoning  amendment.   If  they  prevail  on  such  issues, 
the  court  may  not  reach  the  more  important  issue  of  large  lot 
zoning  and  the  preservation  of  historic  areas. 


-5- 


I 


Commonwealth  of  Massachusetts 
Executive  Office  of  Communities 

and  Development 
Division  of  Municipal  Development 
100  Cambridge  Street  -  Room  904 
Boston,  Massachusetts  02202 


T^SsTd^j^T^ 


'      OEC-1'88  W'.'M 

\     testes^ 


US.POSUGt 
^0  .3  I  r 


6021323  i.. 


Documents  Collection 
University  Library 
University  of  Massachusetts 
Amherst,  MA   01003 


'    1/ 1  /  /  . 


\^,M  I   ' 


I   i 


Executive 
Office  of 
Communities  & 
Development 

B^     M|Cnac'  $■  Dukakis,  Governor 

^  ■   Amy  S  Anthony,  Secretary 


r\<*  X 


Vol.    5,    Edition   No.    9 
November,    1983 


SPLIT  LOTS 


3 


When  zoning  regulations  are  imposed,  which  vary  from  one 
district  to  another,  the  result  is  the  application  of 
different  restrictions  to  abutting  lands.   The 
boundaries  of  the  different  zoning  districts  must  be 
fixed  with  sufficient  certainty  so  that  a  property 
owner  will  know  the  types  of  restrictions  that  have 
been  imposed  upon  his  property.   Any  uncertainty  as  to 
where  the  boundary  line  is  located  will  be  resolved  in 
favor  of  the  landowner.   See  Jenkins  v.  Town  of 
Pepperell,  18  Mass.  App.  Ct.  265  (1984).   It  is  common 
to  find  zoning  district  boundary  lines  that  follow 
topographical  features  or  public  improvments  such  as 
rivers,  highways  or  streets.   However,  in  some 
instances,  a  zoning  district  or  municipal  boundary 
Line  will  divide  a  lot  to  leave  part  of  a  lot 
subject  to  one  set  of  restrictions,  and  the  other  part 
of  the  lot  subject  to  a  different  set  of  restrictions. 
What  zoning  regulations  will  apply? 

Through  the  years,  both  the  Massachusetts  Supreme 
Judicial  Court  and  Appeals  Court  have  looked  at  the 
split  lot  question.   In  determining  what  type  of 
activity  can  occur  on  a  particular  portion  of  a  split 
lot,  an  important  distinction  has  evolved  between  an 
abstract  use  of  land  versus  an  active  use  of  land.   In 
a  nutshell,  when  the  use  of  land  in  the  more  restricted 
zoning  district  is  to  supply  space  for  a  yard 
requirement  or  a  similar  dimensional  requirement,  such 
abstract  use  of  land  has  been  considered  consistent  with 
the  zoning  regulations  for  the  more  restricted  district. 
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When  the  use  of  land  in  the  more  restricted  zoning  district,  is 
for  an  active  use,  such  as  parking  or  an  access  roadway,  such 
active  use  of  the  land  has  been  found  to  be  prohibited  in  the 
more  restrictive  zone. 

The  first  case  dealing  with  the  abstract  use  versus  the  active 
use  theory  was  Brookline  v.  Co-Ray  Realty  Co.,  326  Mass.  206 
(1950).   Co-Ray  Realty  owned  a  parcel  of  land  of  which 
approximately  15,000  square  feet  was  situated  in  Boston  and 
5,000  square  feet  was  in  Brookline.   The  Brookline  land  was 
zoned  for  single-family  development  and  the  Boston  land  was 
zoned  general  residence  where  multi-family  use  was  permitted. 
Co-Ray  Realty  proposed  to  build  a  28  unit  apartment  building  on 
the  Boston  land  and  use  the  Brookline  land  as  a  rear  yard  and 
service  entrance  for  the  apartment  building.   The  Brookline  land 
had  to  be  included  in  the  proposal  in  order  for  Co-Ray  to  meet 
the  rear  yard  requirements  of  the  Boston  zoning  regulations.   A 
concrete  walk  three  feet  in  width  and  approximately  100  feet  in 
length  was  to  be  located  on  the  Brookline  land  which  would  give 
access  to  the  boiler  room  entrance  and  service  entrance  of  the 
apartment  building.   Any  person  leaving  by  either  entrance 
would  be  on  the  Brookline  land  after  taking  a  step  or  two.   The 
main  issue  was  whether  the  use  of  the  Brookline  land  as  a 
service  entrance  for  an  apartment  building  located  on  the  Boston 
land  violated  the  Brookline  zoning  bylaw.   Brookline  did  not 
attack  the  use  of  the  Brookline  land  in  order  to  meet  the  yard 
requirements  of  the  Boston  zoning  regulations  but  rather  the 
active  uses  to  which  the  yards  were  to  be  put.   Brookline 
pointed  out  that  the  Brookline  land  was  zoned  soley  for  single- 
family  use  and  apartment  use  was  not  permitted.   In  deciding  in 
Brook! ine's  favor,  the  court  noted: 


Brookline  is  seeking  neither  to  enforce  the 
3oston  zoning  regulations  nor  to  deny  the  use 
of  the  Brookline  land.   It  is  not  objecting 
to  the  mere  presence  of  concrete  walks  on  the 
ground.   What  the  town  seeks  to  enforce  is  its 
own  zoning  by-law  and  the  ban  therein  against 
the  use  of  the  Brookline  land  as  a  locus  for 
carrying  on  the  numerous  inevitable  service 
activities  accompanying  the  occupancy  of  an 
lpartment  house. 

An  access  roadway  has  been  considered  an  active  use  of  land 

which  must  conform  to  the  zoning  regulations  in  the  district 

where  it  is  located.  This  issue  first  came  to  ] ight  in  Harrison 

v.  Building  Inspector  of  Braintree,  3  50  Mass.  5  59  (1966). 
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Textron  Industries  owned  a  split  lot  in  which  the  major  portion 
was  located  in  an  industrial  zoning  district.   Textron 
constructed  a  factory  on  the  industrial  portion  of  the  lot  and 
also  constructed  an  access  roadway  in  order  to  reach  the 
factory.   However,  the  access  roadway  passed  through  a 
residential  zoning  district.   An  abutter  sought  enforcement 
action  concerning  the  access  roadway  and  requested  that  it  be 
relocated.   Textron  argued  that  the  access  over  residential  land 
was  necessarily  implicit  in  a  zoning  scheme  which  completely 
surrounds  an  industrial  area  with  residentially  zoned  land.   The 
court  found  that  since  the  residential  zone  did  not  expressly 
authorize  industrial  use,  then  the  (active)  use  of  the  land  in 
the  residential  zone  as  an  access  roadway  for  an  industrial  use 
violated  the  requirements  of  the  residential  zone. 

Other  cases  have  also  looked  at  access  roadways  located  on  split 
lots.   Richardson  v.  Zoning  Board  of  Appeals  of  Framingham,  351 
Mass.  375  (1966),  dealt  with  an  access  way  for  a  forty-four 
unit  apartment  house.   The  access  roadway  was  located  on  land 
zoned  for  single  family.   An  apartment  house  was  not  listed  as  a 
permitted  use  in  a  single-family  zone.   The  Zoning  Board  had 
determined  that  the  implied  intent  of  the  zoning  bylaw  was  to 
allow  access  roadways  in  single-family  zones.   The  court 
overturned  the  board's  decision  reasoning  that  access  roadways 
should  be  expressly  dealt  with  in  the  bylaw.   The  court  also 
noted  that  other  access  was  available  to  the  apartment  building. 

In  Building  Inspector  of  Dennis  v.  Harney,  2  Mass.  App.  Ct.  584 
(1974),  the  court  found  that  the  use  of  land  lying  within  a 
residential  zone  as  an  access  roadway  for  a  commercial  use 
located  in  an  unrestricted  zone  was  not  authorized  by  the  bylaw. 
As  was  the  case  in  Richardson,  other  access  was  available  to  the 
property. 

As  mentioned  earlier,  sometimes  a  tract  of  land  will  be  divided 
by  a  municipal  boundary.   Town  of  Chelmsford  v.  Byrne,  6  Mass. 
App.  Ct .  848  (1978),  involved  access  to  property  located  in  the 
city  of  Lowell  and  zoned  for  industry  by  means  of  an  access  road 
which  was  located  in  a  residential  zone  in  the  town  of 
Chelmsford.   The  court  held  that  the  principle  established  in 
the  Harrison  case  that  an  owner  of  land  in  an  industrial 
district  may  not  use  land  in  an  adjacent  residential  zone  as 
access  roadways  for  its  industrial  use  is  also  controlling  when 
districts  zoned  for  different  uses  lie  in  different 
municipalities.   However,  the  access  roadway  was  the  only  means 
of  access  to  the  industrial  land.   The  court  remanded  the  case 
to  the  Superior  Court  for  a  determination  as  to  whether  the 
effect  of  the  Chelmsford  bylaw  was  to  bar  any  access  to  the  land 
located  in  Lowell  for  a  lawful  use. 
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Lapenas  v.  Zoning  Board  of  Appeals  of  Brockton,  3  52  Mass.  5  30 
(1967),  also  shows  the  concern  of  the  court  concerning  the 
availability  of  access  to  a  lot  split  by  a  municipal  boundary 
when  it  noted  that  to  construe  a  bylaw  so  as  to  bar  any  access 
to  land  for  a  lawful  use  would  be  arbitrary  and  invalid.   In 
Lapenas ,  the  court  faced  a  situation  where  a  tract  of  land 
consisting  of  a  strip  from  14-23  feet  wide  was  located  in  an 
area  of  the  city  of  Brockton  which  was  zoned  residential,  and 
the  remainder  of  the  parcel  was  located  in  the  town  of  Voington 
and  zoned  for  business.   The  only  access  to  the  business  portion 
of  the  land  was  through  the  residentially  zoned  strip  located  in 
Brockton.   Lapenas  sought  a  variance  under  the  Brockton 
ordinance  lor  access  to  a  gasoline  station  for  which  t\v 
Building  Inspector  of  Abington  had  issued  a  permit.   The 
variance  was  denied  by  the  Zoning  Board  of  Appeals.   The  court 
held  that  the  Zoning  Board  of  Appeals'  interpretation  of  the 
Brockton  ordinance  was  in  error  and  could  not  be  construed  as 
prohibiting  access  to  the  land  located  in  Abington.   Even  though 
a  variance  was  not  considered  necessary,  the  court  found  that 
since  the  land  in  the  residential  zone  was  too  narrow  to  be 
useable  for  any  permitted  purpose,  and  the  commercially  zoned 
land  in  Abington  was  without  other  access,  Lapenas  was  entitled 
to  relief  from  the  literal  operation  of  the  Brockton  zoning 
ordinance . 

In  Tambone  v.  Board  of  Appeal  of  Stoneham,  34  8  Mass.  3  59  (1965), 
the  court  considered  an  abstract  use  of  land  in  a  situation  where 
a  landowner  was  using  a  certain  portion  of  his  lot  in  order  to 
satisfy  a  minimum  dimensional  requirement.   Tambone  owned  a 
split  lot  which  was  divided  by  a  single-family  and  multi-family 
zone.   Tambone  proposed  to  construct  an  apartment  building  to 
be  located  entirely  within  the  multi-family  zone.   The 
apartment  building  would  have  been  placed  on  the  lot  62  feet 
from  the  lot  line  but  only  12  feet  from  the  zoning  district 
boundary  line.   The  zoning  bylaw  required  that  all 
apartment  buildings  have  a  minimum  side  yard  of  30  feet.   The 
Zoning  Board  of  Appeals  contended  that  the  30  foot  side  yard 
requirement  should  be  measured  from  the  zoning  district  boundary 
line  and  not  from  the  lot  line.   The  term  "yard"  was  not  defined 
in  the  bylaw  but  the  court  noted  that,  in  general,  setback 
requirements  in  the  bylaw  referred  to  distances  from  setback 
lines,  lot  lines,  or  existing  structures  rather  than  from  zoning 
boundaries.   Absent  a  requirement  in  the  zoning  bylaw  requiring 
that  apartment  buildings  be  constructed  at  least  30  feei  from  a 

ngle-family  zone,  the  court  found  that  the  minimum  /ard 
requirements  could  be  measured  from  the  lot  line  rather  than  the 
zoning  district  boundary  line.   In  Tofias  v.  Butler  26  Mass. 
.  Ct.  89  (1988),  it  was  noted  that  the  Tambone  court,  in 
cplaining  the  meaning  of  yard,  was  saying  implicitly  that  there 
was  nothing  wrong  with  the  "abstract"  use  of  the  land  Located  in 
the  single-family  zone  to  meet  the  yard  requirements  of  the 
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The  concept  of  abstract  use  was  significant  in  Byrne  v.  Perry, 
12  Mass.  App.  Ct.  883  (1981).   Byrne  contended  that  Perry  had 
violated  an  agreement  when  he  formed  a  building  lot  by  using 
land  designated  in  an  agreement  as  a  Green  Belt.   One  of  the 
stipulations  in  the  agreement  was  that  the  Green  Belt  was  to  be 
"forever  left  as  an  open  area  in  its  natural  state  and  no 
structures  or  buildings  .  .  .  shall  be  erected  or  placed  thereon 
.  .  .   . "   Perry  constructed  a  dwelling  on  the  lot  in  question 
but  only  on  the  unrestricted  portion  of  the  lot.   The  court 
found  that  the  agreement  prohibited  construction  on  or  other 
physical  alterations  of  the  Green  Belt  but  did  not  prohibit 
"such  abstract  uses  of  Green  Belt  land  as  incorporating  portions 
of  it  to  meet  the  dimensional  requirements  of  the  zoning  by- 
law." 

Tofias  v.  Butler,  supra,  also  dealt  with  the  abstract  use  of 
land  in  order  to  meet  a  dimensional  requirement.   Tofias  owned 
a  split  lot  in  Waltham  which  was  located  partly  in  a  residential 
district  and  partly  in  a  commercial  district.   He  proposed  to 
construct  a  commercial  structure  entirely  within  the 
commercially  zoned  portion  of  the  lot.   The  zoning  ordinance 
contained  a  20%  maximum  lot  coverage  provision  which  was 
applicable  in  both  the  commercial  and  residential  district. 
Butler,  an  abutter,  argued  that  only  the  portion  of  the  lot 
located  in  the  commercial  district  could  be  taken  into  account 
when  computing  the  20%  maximum  lot  coverage.   The  court 
disagreed  and  concluded  that  the  land  in  the  residential  zone 
could  be  included  when  calculating  lot  coverage.   As  to  the 
future  use  of  the  residentially  zoned  land  that  was  used  in 
determining  maximum  lot  coverage  for  the  commercial  building,  the 
court  noted  the  principle  that  "to  the  extent  required  to 
satisfy  the  dimensional  requirements,  such  residential  land 
cannot  be  subsequently  built  on  or  counted  towards  the  lot 
coverage  requirement  of  another  structure,  but  rather  must  be 
left  as  open  space  ...   . " 

The  Waltham  zoning  ordinance  also  contained  the  following 
provision  relative  to  split  lots. 

Where  a  district  boundary  line  divides  a  lot 
in  single  or  joint  ownership  of  record  into 
different  districts  at  the  time  such  line 
is  adopted,  the  regulations  for  the  less 
restricted  portion  of  such  lot  shall  extend 
not  more  than  thirty  (30)  feet  into  the  more 
restricted  portion,  provided  that  the  lot  is 
still  owned  by  the  owner  of  record  of  such  lot 
when  such  line  was  established,  and  provided 
farther  that  the  lot  has  frontage  in  the  less 
restricted  district. 
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The  court  did  not  read  the  above  provision  as  an  exclusive  rule 
but  rather  a  grandfathering  type  provision  which  was  static  and 
narrow  in  scope.   The  court  noted,  however,  that  the  City 
Council  could  deal  with  the  split  lot  issue  if  they  so  desired 
by  amending  the  zoning  ordinance.   Absent  specific  regulation, 
the  court  will  remit  to  general  considerations  and  pursue  case 
law.   As  noted  in  Tof ias ,  when  dealing  with  the  application  of  a 
dimensional  requirement  of  a  local  zoning  bylaw,  the  court  will 
make  an  effort,  at  "a  compromise  between  the  ordinance's 
apparent  recognition  of  the  value  of  regular  zone  boundaries  and 
a  desire  to  permit  land  owners  to  enjoy  the  use  of  their  entire 
properties  as  single  units." 

A  few  months  after  the  Tof ias  decision,  the  court,  in  Moore  v. 
Town  of  Swampscott,  26  Mass.  App.  Ct.  1008  (1988),  again  faced 
the  split  lot  issue.   This  case  dealt  with  two  adjacent 
undersized  lots  which  were  located  in  different  residential 
zoning  districts.   One  lot  (referred  to  as  Lot  2)  was  located  in 
a  Residence  A-l  District.   In  the  A-l  district,  a  single-family 
residence  was  permitted  as  a  matter  of  right  on  a  lot  having  a 
minimum  area  of  30,000  square  feet  and  125  feet  of  frontage. 
The  other  lot  (referred  to  as  Lot  3B)  was  located  in  a  Residence 
A-3  District.   In  the  A-3  district,  a  single-family  or  a  two- 
family  residence  was  permitted  as  a  matter  of  right  on  a  lot 
having  a  minimum  area  of  10,000  square  feet  and  80  feet  of 
frontage.   Lot  2  had  an  area  8,730  square  feet  and  Lot  3B  had  an 
area  of  approximately  11,500  square  feet.   Both  lots  fronted  on 
the  same  street  with  Lot  2  having  117  feet  of  frontage  and  Lot  3B 
having  only  8  feet  of  frontage. 

Neither  lot  met  the  requirements  of  the  zoning  district  where 
they  were  located.   However,  combined  to  form  a  single  lot, 
there  was  sufficient  frontage  to  meet  the  minimum  frontage 
requirement  of  either  district  and  sufficient  lot  size  to  comply 
with  the  minimum  lot  area  requirement  of  the  A-3  district  where 
single  and  two  family  residences  were  permitted.   The  Land  Court 
judge  ruled  that  the  117  feet  of  frontage  in  the  A-l  district 
could  be  used  to  meet  the  frontage  requirement  for  a 
single-family  residence  in  the  less  restrictive  A-3  district  but 
not  for  a  two-family  residence.   On  appeal,  the  Massachusetts 
Appeals  Court  decided  that  the  frontage  in  the  A-l  district 
could  be  used  to  satisfy  the  frontage  requirements  for  a  two- 
family  residence  which  the  owners  proposed  to  build  on  the  land 
located  in  the  A-3  district. 
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MOORE  V.  TOWN  OF  SWAMPSCOTT 


26  Mass.  App.  Ct.  1008  (1988) 


Excerpts : 

The  Land  Court  judge's  decision  must  be  modified 
in  one  respect  because  on  June  3,  1988 ,  this 
court  decided  Tofias  v.  Butler,  ante  89,  94-97 
(1988).   That  case  held  that,  for  a  use 
permitted  in  a  less  restricted  zoning  district, 
land  in  a  more  restricted  zone  could  "supply 
space  for  a  yard  or  the  like,  ...  a  use  not 
inconsistent  with  the  requirements  of  such  a 
(more  restrictive)  district."   It  was  pointed 
out  (at  95-97),  however,  that  the  use  of  the  land 
in  the  more  restricted  district  must  be  merely 
"abstract,"  i.e.,  to  satisfy  the  by-law,  rather 
than  "an  active,  prohibited  use  of"  the  land  in 
the  more  restricted  district. 

Under  the  authority  of  the  Tofias  case,  the 
owners  of  this  locus  could  use  the  land  in  the 
more  restricted  A-l  part  of  the  combined  area 
for  an  "abstract"  or  passive  use  to  satisfy  the 
by-law  space  and  frontage  requirement  for  a  two- 
family  residence  the  owners  proposed  to  erect 
in  the  less  restricted  A-3  part  of  the  locus. 
The  Tofias  case  thus  established  that  structures 
in  an  A-3  district  were  not  confined  only  to 
those  types  allowed  in  the  more  restricted 
A-l  district. 

The  judgment  is  to  be  modified  to  permit  the 
construction  of  either  a  one-family  or  a  two- 
family  residence  entirely  within  Lot  3B,  when 
Lot  3B  is  combined  with  the  passive  or  abstract 
use  of  Lot  2.   The  case  is  remanded  to  the  Land 
Court  for  further  proceedings  consistent  with 
this  opinion. 


An  issue  which  was  not  directly  addressed  in  the  Moore  decision 
was  whether  a  driveway  could  be  constructed  for  access  to  a  two- 
family  use  over  land  which  was  zoned  strictly  for  single-family 
use.   Considering  the  results  of  the  Co-Ray  Realty  and  Harrison 
decisions,  it  would  appear  that  construction  of  a  driveway  would 
have  to  comply  with  the  zoning  regulations  of  the  district  where 
it  is  located.   However,  if  no  other  practical  access  exists,  the 
rationale  of  the  court  in  the  Lapenas  decision  would  most  likely 
be  applicable. 

-7- 


GOOTO   VW  'isdaqwv 

fiaeaqi-]    fi^rsiaAiun 
uotq.Datxo3    sq.uaiunDoa 


?0220     s'nasnqDessew   'uoisog 

t706  "Jooy  -  }oaj;s  36pijqiueo  ooi 

iuaiudoi8A3n    lediDiunw   10  uoisiAin 

^U8LUd0[8A0a    pUP 
S8L^LUn!LTU0Q    ^O    33L^iO    3AL}m9X3 

si^asnqDPSsew  ±o   miesMuowwoo 


Executive 

Ofhce  of       •■g3"  ,: 

Communities  &   f^:L'u 
Development^      -  "» 

Umveraty  of  Massac^,. 

W?i     Michael  S  Dukakis,  Governor  "GPOS/tOfy  Conv 

;^jf  '    Amy  S.  Anthony,  Secretary  "/ 


Vol.  5,  Edition  No.  10 
December  19  88 


SELECTED  MASSACHUSETTS  GENERAL  LAWS 
DEALING  WITH  LAND  USE  ISSUES 


Through  the  years  we  have  received  numerous  inquiries 
from  municipal  officials  and  other  interested  persons 
pertaining  to  land  use  regulations.   Most  of  the 
questions  have  centered  on  the  application  of  the  Zoning 
Act  and  the  Subdivision  Control  Law.   However,  many 
times  we  have  had  to  hunt  down  other  statutes  which 
relate  to  the  broad  issue  of  local  land  use  regulation. 
To  save  some  future  frustration,  the  following  is  a 
potpourri  of  municipal  subjects  which  some  day  you  may 
have  to  research.   In  the  notations  below,  there  is  a 
short  description  of  the  issue  followed  by  the  relevant 
chapter  and  section  numbers  of  the  Massachusetts  General 
Laws.   The  following  information  should  not  be  used  as  a 
substitute  for  your  reading  of  the  statute. 


SELECTED  MASSACHUSETTS  GENERAL  LAWS 
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1 
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When  the  last  day  to  take  certain  actions  falls  on  a 
Sunday  or  legal  holiday,  time  period  is  extended  to  the 
next  business  day.   Chapter  4,  Section  9. 

Rights  of  abutting  property  owners  to  install  public 
utilities  in  private  ways.   Chapter  187,  Section  5. 

Subpoena  powers  of  local  boards  and  public  officials. 
Chapter  233,  Section  8. 

In  certain  cases,  abutting  property  owners  own  to  the 
middle  of  the  right-of-way.   Chapter  183,  Section  58. 
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To  be  consistent  with  discrimination  laws,  retirement 
communities  constructed  soley  for  the  elderly  must  be 
limited  to  people  who  are  55  years  of  age  or  older  and  be 
located  on  a  tract  of  land  at  least  20  acres  in  size. 
Chapter  151B,  Section  4. 

Procedure  for  increasing  or  decreasing  the  membership  of 
a  municipal  board.   Chapter  41 ,  Section  2. 

Procedure  for  filling  a  vacancy  in  a  municipal  board. 
Chapter  41,  Section  11. 

Procedure  and  limitations  for  the  establishment  of  user 
fees.   Chapter  44 ,  Section  53E. 

Procedure  for  closing  public  offices  in  municipality  on 
Saturdays.   In  certain  cases,  Saturday  will  be  treated 
as  a  legal  holiday  when  municipal  offices  are  closed. 
Chapter  41,  Section  11QA. 

Unless  otherwise  provided  by  general  or  special,  law,  a 
person  does  not  have  to  be  a  resident  of  a  community  in 
order  to  accept  an  appointment  to  a  public  office. 
Chapter  41,  Section  109. 

Procedure  to  be  followed  when  there  has  been  a 
resignation  of  a  town  officer.   Chapter  41,  Section  109. 

The  low  and  moderate  income  housing  law  (Snob  Zoning). 
The  process  of  granting  a  comprehensive  permit  for  low 
and  moderate  income  housing  by  a  Zoning  Board  of 
Appeals.   Chapter  40B,  Sections  20-23. 

Town  Hall  must  be  closed  on  all  legal  holidays.   Chapter 
136,  Section  12. 

Listing  of  legal  holidays.   Chapter  4,  Section  7  (18). 

Siting  of  refuse  treatment  and  disposal  facilities. 
Chapter  111,  Section  150A. 

Siting  of  hazardous  waste  facilities.   Chapter  111, 
Section  150B. 

Procedure  for  the  establishment  of  an  historic  district. 
Chapter  40C. 

The  acceptance  and  expenditure  of  gifts  and  grants  by  a 
municipal  officer  or  department.   Chapter  44,  Section  53A, 
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The  establishment  of  building  lines  no  more  than  40  feet 
from  the  exterior  line  of  a  town  way.   When  established, 
no  structures  may  be  constructed  between  the  building 
line  and  such  way.   Chapter  82 ,  Section  37. 

The  conduct  of  public  officials  and  employees  (the 
conflict  of  interest  law) .  Chapter  268A. 

Authority  to  enact  a  municipal  bylaw  or  ordinance  to 
regulate  condominium  conversions.  Chapter  257 ,  Acts 
of  1983. 

The  open  meeting  law  which  governs  all  municipal  boards, 
commissions,  committees  and  sub-committees.   Meetings 
for  the  purposes  of  the  open  meeting  law  do  not  include 
any  on-site  inspections  of  any  project  or  program. 
Chapter  39,  Sections  23A-24. 

Procedure  for  the  removal  of  unsafe  buildings.   Chapter 
143,  Sections  6-14;  Chapter  139,  Sections  1-3B . 

A  restriction  on  the  issuance  of  a  building  permit 
unless  there  is  an  available  supply  of  water.   Chapter 
40,  Section  54. 

Consent  of  state  before  building  permit  can  be  issued  on 
an  abandoned  railroad  right-of-way.  Chapter  40,  Section 
54A. 

Regulating  billboards  and  other  advertising  devices 
within  public  view.   Chapter  93,  Section  29-33. 

The  definition  of  a  public  record.   Chapter  66,  Section  3. 

The  process  of  eminent  domain.   Chapter  79. 

The  process  for  the  assessment  of  betterments.   Chapter  80 

An  alternate  method  of  taking  property  by  eminent  domain 
and  assessment  of  betterments.   Chapter  80A. 

The  establishment  of  a  way  as  a  town  way.   Chapter  82, 
Sections  21-24. 

Approval  of  town  bylaws  by  the  Attorney  General. 
Chapter  40,  Section  32. 
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Town  bylaw  for  regulating  the  covering  of  an  active  or 
abandoned  well.   Chapter  40 ,  Section  21  (20). 

Town  bylaw  for  regulating  the  numbering  of  buildings  on 
or  near  a  way.   Chapter  40,  Section  21  (10). 

Town  bylaw  (not  a  zoning  bylaw)  for  regulating  earth 
removal.   Chapter  40,  Section  21  (17). 

Town  bylaw  authorizing  temporary  repairs  on  private  ways 
Chapter  40,  Section  6N. 

The  publication  of  compilations  of  zoning  ordinances  and 
bylaws.   Chapter  40,  Section  32B. 

Courts  having  jurisdiction  relative  to  town  bylaw 
violations.   Chapter  218,  Section  26. 

Non-criminal  disposition  of  town  bylaw  violations. 
Chapter  40,  Section  210. 

Establishing  improvement  districts.   Chapter  40,  Section 
44. 

Removing  snow  and  ice  from  certain  private  ways. 
Chapter  40,  Section  6C. 

Naming  and  renaming  unaccepted  ways.   Chapter  85, 
Section  3B. 

Restriction  on  erection  of  barbed  wire  fences.   Chapter 
86,  Section  6. 

Spite  fences  which  unnecessarily  exceed  six  feet  in 
height.   Chapter  49,  Section  21. 

Revocation  of  local  licenses  and  permits  for  failure  to 
pay  taxes.   Chapter  40,  Section  57. 

The  protection  and  planting  of  public  shade  trees. 
Chapter  87. 

The  designation  and  maintenance  of  scenic  roads. 
Chapter  40,  Section  15C. 

Scenic  and  recreational  rivers.   Chapter  21,  Section 
17B. 

Mobile  Homes  and  Mobile  Home  Parks.   Chapter  140, 
Sections  32A-32R. 
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